I do Allow of theRe- 
printing of Theſe 


Four Parts of Leo- 
nards Reports. 


Febr.2,0.1 681. 


EDWARD HERBERT. 


I do Allow of theRe- 
printing of Theſe 


Four Parts of Leo- 
nards Reports. 


Febr.2,0.1 681. 


EDWARD HERBERT. 


REPORTS 


5 5 © My -” a a. 


C A 5 E S 


LAW: 


Argued and Adjudged in the 


Courts at Weſtminſter, 


In the Times of the Late 


QUEEN ELIZABETH, 


AND 


_KING JAMES. 


In Four Parts. 


The Second Impꝛeſſion, carefully Coꝛretted, with the Addition of 6 Many 
Thouſand of References, never befoze Pzinted. 


Collected by a Learned Profeſſor of the L AW, 
WILLIAM LEONARD, Eſquire, 
Then of the Honourable Society of GRAY S- INN. 


— 


Publiſhed b by William Hughes of Grays-Inn, Eſquire. 


With Alphabetical TABLES of the Names of the Caſes , and of the 
Matter contained in each Part. 


L O N D o N 3 
Printed by Wiliam Rawlins, Samuel Roycroft, and Miles Flee, Aſſigns of 
: Richard and 25 22 ts 
For H.Twyford, 2 — Baſe, REbioes, BE C.Harper, 
. J. Place, and Selle e — — 


* 
IFC WIE ITE <1 $4 


24 * 


4 


2 


— 


TO THE 


READER 


Courteons Reader, 
Heſe Caſes were Collected and taken in the 
8 French Tongue, by William Leonard Eſquire, 
ſometimes of the Honourable Society of Grays- 
Inn; a Learned Profeſſor and Practiſer of the 
Common Law, in the time of the Reign of the late Queen 
Elizabeth: One Copy of ſome of theſe Caſes (many years 
paſt) came into the hands of Sir Robert Hitcham Knight, af- 
terwards Serjcant at Law; Another Copy of other of theſe 
Caſes came then into the hands of Humphry Davenport Ser- 
jeant at Law; afterwards Sir Humpry Davenport Knight, late 
Lord chief Baron of the Court of Exchequer ; Both which 
ſaid learned perſons approved of them, and made uſe of. 
them in the courſe of their ſeveral Practice. Some other 
Copies of ſome of theſe Caſes are now diſperſed abroad, and 
are in the hands of divers Practiſers and Students of the Law, 
who make the like uſe of them. The Originals themſelves 
of all theſe Caſes (amongſt many others of the ſaid Mr. 
Leonards collecting) all of them under his own hand- writ- 
ing, are now in my hands, having been delivered to me by 
a worthy Gent. of the ſaid Society of Grays- Inn, who had 
them out ot the Library, ſomtimes belonging to the ſaid 
Mr. Leonard. Theſe Caſes having been lately, truly and care- 
fully Tranſlated by me out af the Original French Copy in- 
to Engliſh, have ſince the Tranſl ition thereof, been peruſed 
and approved of by many Eminent Profeſſors of the Law. 
Wherctore I finding that the ſame do contain many excel- 
lent Matters and Points of Law, which have not heretoforc 
been Printed, or publiſhed, do here offer the ſame unto thy 
Judgment upon a ſerious conſideration, hoping they may 


ot ſome uſe and benefit to thee, in the like courſe of thy 
ſtudy and practice of LAW. 


From my Study at Grays-Inn, 
Novemb. zoth, 1658. Will. Hughes. [2 
| ; 2 
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The Names of the Learned Lawyers, & erjeants at 


mt 


Law, and Fudges of the ſeveral Courts at Weſt 
nſter, who argued. the caſes, and were Fudges 


of the ſeveral Courts, where the Caſes were ar- 


gued vis, 


A. 
\ Nierſon, Lord Chief Juſtice of the! 


Common Pleas. 


Anger. 
A , afterwards one of the Barons of 
Athin/on. 
* Ayliffe, Juſtice of the Kings Bench. 
B 


Emamount, Serjeant at law, afrerwards 


Judge of the Common Pleas. 
Bromley, Lord Chancellor of England, 


Barkley. z 
1, after Lord Chief Juſtice of the | 


Pleas. * 
the Judges of the Kings 


Common 
Clench, one of 
Bench. 


Cooper, Serjeant at LAW. 
Clerk, Baran of IG 
Anial, Serjeant at Law, after Judge 
D of the Common Pleas. 
Drew, Serjeant at Law. 
Dyer, Lord Chief Juſtice of the Common 


Pleas 


E. 
Gerton, Solicitor of the Queen, after | 


Lord Chancellor. 
F. 
Leetwood, Serjcant at Law, Recorder 


F of Landon. 

Tuller. 

Fenner, Serjeant at Law, after Judge of 
the Kings Bench. + 


Away, Judge of 'tae Kings Bench. 


Golding, Serjeant at Law. 
Clare, Serjeant at Law, after Judge of 
the Common Pleas. 
Gent, Baron of the Exchequer. 
Godfrey. 
þ H. 
Anghton,Serjeant at Law, after Judge 
oft the Common Plcas. N 

Hammon, Serjant at Law. 


Harris, Serjeant at Law. 


Heale, Serjeant at Law. 
Hobart. 


x. 
K* Judge of the Kings Bench. 


: Morg an. 
Manwoeed , Lord Chief Baron of the Ex- 


ner. 
Monſon, Juſtice of the Common Pleas. 
0. 


of the Eto Law, after Baron 
t uer. 
Px: Attorney General of the 
, after Lord Chief Juſtice of 
B. R 


Periam, Judge of the Common Pleas. 


Pepper, Attorney of the Court of Wards. 

— 

Puckering, the Queens Serjeant at Law. 
R 


R Hodes, Judge of the Common Pleas. | 


F. 
Nag, Serjeant at Law. 
8 5 by Judge of the Kings Bench. 
$ buttleworth, Serjeant at Law. 
Anfield, Serjeant at law, after Lord 
Chicf Baron of the Exchequer. 
Topbam. 


1. 
Ry, Lord Chief Juſtice of the Kings 
V V Bench. 


. 


Windham, Judge of the Common Pleas: 
Walmeſley, Serjeant at Law, after Judge of 
the Common Pleas. 


7. 
Elverten, Serjeant at Law, after Judge 


Y 


of the Kings Bench. 
The 


The: Names of the Caſes 
1. P. Ard. for! Brincips . 


Note ate eee bree 


A. Be Baſſet anit Korn cafe u. Ni 
| re and Auders caſt” OO 97 
Llington "and Bulls | Brook and Kings cafe”) 99 
34 pjBeldwin and Cocks cafe pt 
Albany and Biſhop | fs ret and Shepherd; 4h Kras Ir 
| | Saints Aſapb -£ 1, ; 


rer and Bales cafe + >a 5 p 
E 
Aſhpool, and Inbabitants of Everingt «3. win) 


Caſe i 2 72 ö 4. caſe z x0? * * * * Tay 
Arden and Gents Caſe hers caſe 139 
Arnmilel and Morris taſe | Bear and UnderAuiad; aſh un 14 
Allen and Palmert caſe \' 133 pBeverley and Bawids caſe” 748 p 
Atkinſon and Rolfs caſe 141 piBdares caſe "FF x 
Atkins and Hales caſe 19% piBronker and: Robotham, 2256. 

Aten and Kar of \ Lincolns C Brock and Doughties N 
196 f e, a8 8 
Aſbogel ond Dennis caſe 72 piBurgeſſes o 


e 5 22 


Arne, and ay of auge, * rs 
Alexander and Greſhanis eafo 3560 Jenifer and Wickams oof) x 42 þ 


Abe and Fuliambs caſe 310 pf 72 151 
Anttin and Smiths cafe 441 Be e «it 
Lard Abergavennies caſe 22 and Grants taſe den! : 
Anquimus, 2 p 8p 15 p. p Bajton and Andrews caſe 3 
e p 73P 75 p $1 pl Bunbury and Birds caſe "265 p 
$7 p86 pg4p 104 p 108 p reg f pBraditecks caſe ve 
ie p 132 p 145 p % f 1 WBagſhow, and Earl of Shrewihitits coft 
173 p 220 p 221 p 22 Þ224 | 191 p 
226 p 265 p 285 p 29 p'Biſop and Harecourts caſe 295 p 
296 p 308p 335P 349 P 350 351 Byne and Playns caſe 303 p 
25% 353 354 355 256 357 358 Blojgrave and Woods caſe zog p 
359 360 36x 365 371 386 „ and Thieys caſe bs p 
392 393 396 397 400 4ot 40 B and Tailorrcaſe '-. 3120 p 
418 443 444 457+ Blunt and Whitacres caſe J27 
| Biſhop of * and Couperl caſe 
Bornford and 8 caſe 336 p 
Benicomb and Parkers caſe 319 p 
Bedows caſe 355 p 
Braybrooks caſe 
lers caſe 


Bifhop of Tork and Mortons caſe 69 
Bunny and Wright, and _—_— 


Bovofuni and Sir Richard Greenflds 


8 
es. and Cerwwallis caſe 84 | 
Braicbridge & Barharvites caſe 7 

Baie and Pigits caſe 89 
eh. ower and ** caſe 91 


2 


Bond and Bails caſe 464 p 
chars 


A Table of the Caſes. 


— 


Burchet: caſe 466 p|Degory and Roes caſe 


—— 


211 


of Windſors caſe 22.8 4 


Birchleys caſe 
* Deve and Williots caſe 

12 p Detbicłs caſe 

Dan vers caſe 

Lord Darcie and Sbarpi caſe 
Lord Dacres caſe 

Darſley and Nevills caſe 
Dennis and Saint Fobns caſe 


Cham and Dovers caſe 
Cordel and Gibbons caſe 


eaſe 
Caſe of rbe Mannor of Wadburſt 
Cooke and Songats caſe 
Sir Fulins Caeſars caſe 
Cibelt and Hills caſe 
Charnock and Morſieys caſe 
Carter and Booths caſe 


243 P 
337 P 
180 p 
281 p 
394 P 
414 P 
453 P 
132 p 


3 
Earl of Warwick and Lord Berekley, 


Colborn and Mixtons caſe 
Chamberlain and Thorps caſe 
Chamberlain and Stantons caſe 
Carie and Dennis caſe 

C and Hurſts caſe 

Lord, Conniers caſe 

Creckmere and Paterſons caſe 
Churchwardens of Ferberſtons caſe 248 p|Engliſhe 
Langleys caſe 
and the Mayor of Barltons 


je Arundel and L. Dacres caſe 117 p 
and Pellitories caſe 
Earl of Lincolns caſe 
Edwards and Tedburies caſe 
Erber and Lattons caſe 


{Earl of Leiceſter & Fanficl ds ca 
DT le 


68 p 


199 p 
239 p 
268 p 
270 p 
341 p 
157 p 
377 p 


plEveſq. of Coventry and Liecbfiells _ 


Cullman and Sir Hugh Portmans ca 


Cranmers coſe » and Bahar, caſe 


Caftle and Ouldman: caſe 


437 p 
18 p 


Floud and Sir Jobs Perrots caſe 35 p 


297 PiFullwood and Fullword: caſe 
298 p,Fordley: caſe 


Foſter and T horns caſe 


Cheney and Smiths caſe 

Lord Cobham and Browns caſe 
Chamberlains caſe 

Cook and Huets caſe 


3s p 
146 p 
173 p 


Farmer and Brooks caſe 199 p 


Cleypools caſe 
Carrion and Godburies caſe 


5d Friend caſe 


tand Andrew: caſe 
Carter and Cleycocks caſe 


man and Read: caſe 

and Wall caſe 

Cony and Barham: caſe 

Crew and Bayles caſe 

Lord Cromrwel and All Souls caſe 
Corbet and Cleers * 


Uke of Northumberland: caſe 27 

Dayrel and Thynn: caſe 

dir Wolfton Dixies caſe 

Dot on and Prieſt: caſe 

Dellabay and Haſſalls caſe 

ingten and Dorriugtons caſe 
and Lacks caſe * 

Sir Ed. Dyer: «aſe 


r. Boy: caſe 


Femwick and Miutfords caſe 
Foſter and Pitfalli caſe 


mg 
Fabian and Windſors caſe 
rend and Batts caſe 
ofter and Wilſons caſe 


age end Paxtins caſe 
4 


* p 
118 p 
253 

256 - 
347 P 
362 p 
493 p 
425 p 
452 P 
458 p 


63. p 
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A Table of che Caſes. 


Gatefeuld and Penns caſe - 174 P|Harris and Bakers caſe 417 p 
Gomerſal and Biſbops caſe 5 p |Hare and Okeleys caſe 439 p 
Sir Henry Goodiers caſe 5 P|Hud/ons and Leighs caſe 447 p 
Geſlin and Warhurtons caſt , y - ockins and Stapers caſe 468 p 
Gibbs caſe ; 
The Gild of Boftons caſe Ir Ge | 4 102 p 
Galliard and Archers caſe 2 — p Jerome and Neales cafe 143 p 
Greemwood and Weldens caſe | erome and Kyig bts caſe 146 p 
Green and Edward; caſe w_ Jennings and Winches caſe 214 p 
Gawton and Lord Dacres caſe 301 Ivory and Fryers caſe 216 p 
Gore and Dawhbneys caſe 316 pilſley: caſe 264. P- James caſe p 
Greenliff and Bakers caſe 317 p|7ones;caſe 1 p 
Green and Pend/Nons caſe 318 p e. and Gowers ins p 
Guilfords ca/e 322 pf. and Coites caſe 329 P 
Gallery and Bunburies caſe 325 p|fobnſon and Bellamies caſe 339 p 
Geofries and Coites cafe 329 P|.Jennor and WIEN x + caſe 383 p 
Greem caſe 34 
Gibbs and Rowley! caſe 3222 25 p 
Gerrard and Sherrington: caſe 388 p ys 13 56 p 
Gravenor and Maſſeys caſe 398 pK. fig 32 p 
Glanvil and Mallarie caſe 421 pn Rinters caſe 59 p 
Gillam and Lovelaces caſe 4.35 p|Kempe and Carters caſe 70 p 
Gree ves caſe 436 p|Keys and Steddi caſe 105 p 
Green and Hundred s Bucklecharches 44: Knight and Foormans caſe p 
456 p|Kinnerſly and Smart; caſe — 
Kirdler and Lever ſages caſe 209 - 
5 12 —— — caſe 227 p 


Addons 4. 
Harvy and Herwyes caſe 
Hungerford: caſe 


Higham and. Harewood: caſe 
Henly and Broad: caſe 
Hud/on and Leigh: caſe 
Hey dons caſe 

Hawkes and Mollineux caſe 
Hamington and Ryder; caſe 
Hemel and Trivanian: caſe 


2 

and Reynolds caſe 
— blome and Har vie caſe 
Hoskins and Tones caſe 
Hunt and Gi caſe 
Hedd and Challoners caſe 


Hawkins and Lawſes caſe 
Huſon and Webb: caſe 


Hambleden and Hambledens cafe 


bt and Savages caſe 260 p 
Kirby and Eccles caſe 261 p 
20 915 am and Reding caſe 334 P 
$3 P|[Kellet and Kellets caſe 155 p 
— 4 3 pron and Coopers caſe 437 p 
bel and S * caſe 467 p 
= - Endel ad Pinot It 
120 Pp 2 caſe 2 
I21 p Lodge and Luddingtons caſe” => 
I21 1 4 28 p 
113 piLepur and Not bes caſe N 
166 P . HE 
177 ner. Hammer: caſe 67 p 
182 f prog 106 p 
204. F and Perm: coſe 186 p 
110 p pas four aged: 235 Þ 
214 | R= and Fords caſe 263 p 
229 P Hemmings caſe 289 p 
230 — 291 p f 
Fer and Luca: caſe 6 7 


A Table of the Caſes. 


M. 
Oore and Farrand: caſe 


? of Windheftes ca 
M 4 0 ers caſe 
Ark and Sm Smiths caſe 
leneux caſe 
Marqueſs of Northampton: caſe 
ſcals caſe 
Male and Earl of Warwick: caſe 
Martin and Stedd: caſe 
Monſon and Neff caſe 
Mi thel and Hides caſe 
Lord Mountioys taſe 
Mucket and Coles caſe 
Mebb and Friendz taſi 
Monſon and Weſt ceaſe 
Lady Mallories caſe 
Malke and Frrrers taſe 
and A 
Marriot and Paſcalls caſe 
MuFtid and Hoppers caſe 
Matthew and Haſſals = 
Mills and Snowhbal:s 
Matheſon and Trotts caſe 
Martingale and Andrews caſe 
L. Mortdant and Vaux caſe 
Mordan:s caſe 
Manning and Andrews caſe 
Aaumſer and Anneſleys caſe 
_—_C Lynns caſe 
1222 ＋ Andrews caſe 
s caſe 
4421 and Hares caſe 
s caſe 


Marbery and — caſe 


Pendleton and Gunſtons caſe 60 p 
6 pl|Pottey and Steddali caſe 66 p 
Parſon of Facknams caſe 67 p 
Prowſe and Caries caſe 131 p 
Pearl and Edward: caſe 1 59 p 
Pawlet and Lawrences caſe 138 p 
Peirce and Leverſuches caſe 163 p 
Page and Jordan; caſe 165 p 
plPiers and Hoes caſe 171 p 
Pierce and Howes caſe 179 p 
Palmer and Smalebrooks caſe 180 p 
Provott of Queens Colledge caſe 183 p 
Park and Moſſes caſe 200 p 
Pexhal: caſe 156 p 
Palmer and Thorps caſe 239 p 
Palmer and Knowles caſe 247 p 
= and Trroilians caſe 276 P 


s caſe 284 
s and Biſhop of Peterhoroug b. pM 

12 
Pet and Baſdens caſe 18 : 
Page and Fawcets caſe 328 p 
Pendleton and Haw i caſe 175 p 
3 p Pawley ey and Siers caſe 170 p 
Penruddeck and Newman: caſe 378 p 
330 piPerry and Alleins caſe 420 p 
207 piPett and Callys caſe 422 p 


245 pi\Pigget and 3 caſe 445 p 

374 

404 p een and 118 Naur caſe 

429 Q. and tbe Bier of Lend 

433 50 

422 germ and Middletons caſe 58 4 
neen and Lewes and Greens caſe R 

2 ; i ween and Biſhop of Canterburies ol 


190 p 


Ord Norris and —_— caſe 18 | ween and Buckberds caſe 207 p 


Naſh and Edward: caſe 
Naſb Mollims caſe 
Norwood and 2 caſe 


Ldfeild and Wiles caſe 
—_ and Kirtons 20 
Offley Satting Frons caſe 
Ognel and —— caſe 
and Sheriffs of London 
Ogletborp and W 


1 uren and the Bi Canterburie, and 
> p Fanes caſe ms 


280 
455 pen — the Biſhop of Norks Caſe 307 n 
wet and Braybrooks caſe 


64 
194 pen and the Dean of Chrif church 21 


158 9 
321 R. ak 


33 
1. pl JJ ech and Reayerbies caſe 
430 pL Richards and Bertlerts 5 


Ord Paget and Sir Walter Aſbrum H. ver and Riff e 


caſe 


Lord _- and the Biſhop of 


and Leaders taſe 
— and Griffins caſe 
Partridge and Parridges caſe 


and Eves _ 


4 Read and Naſbes caſe 
Read and Fobnſons caſt 
gy pReckwood and Rockwoods caſe 
14 p Rigden and Palmers caſe 
NEA pon Prattt caſt 
4 


Randal and Brown: caſe 


-_ — 


"— — . ·01»gͤ 


— 


— — 
3 — 


elde cu 


Ruſſell a Handford: cafe 
Rotchefters caſe 

Rolfton and Chambers caſe-  \ 
Ruddoli and Miller: caſe 
Rpwlins caſe 

Rider and Cobbam: caſe 


8. 


Toneley and Bracebridges caſe 
Sutton and Dowſes taſe 
Smith and Peaxes caſe 
Statie and Carters caſt . - ® 
Lord Sturtons caſe 
Searches caſe 
Smith and Kirfoots caſe 
Sævell and Wood: caſe 
Sulbard and Everets caſe 
Stebbi and Goodlacks caſe 
Saint Fobn and Pettits caſe 
Staffords caſe 
Samford and Ward: caſe 
Stamp and Hutchins caſe 
Stone and Withypolls caſe 
Smith and Smiths caſe 
Stretton and Taylors caſe 
Skipwiths caſe 
Severen and Clarks caſe 


36v- p\Lird Stafford: cafe 396 p 
380 piShorr and Shorts caſe * 389 p 
382 p\Soutbeores caſe n 395 b 
409 p15; and VVeRtites caſe oO 419 
4.16 piStife anf. mung oF 
447 pScouel'endCavells cat. 446 p. 
Feebiaſeng coſe. OO 188 
e 
af . und Danſes caſt 457 Þ, 
* [che T. 9 ina nude 
93 FiReſhams ca bus K p 
Tringe and Lewes caſe 20 p 
93 PiTaylor and Moores caſe 41 p 
97 P roublefield and Troubleſeldicaſe 46 p 
121 P|\7 ackerand Elmer: caſe 90 p 
126 PT and Tompkins caſe 172 p 
127 p|Tempeſt and Mallets caſe 246 p 
129 pl ber ford and Thetford: caſe 274 p 
151 p|Therford and Thetford: caſe 283 p 
152 p|Tillocks — "gh caſe 323 p 
153 re 5 Caſe O 
156 — cok = 4 
159 pſTedcaftel and Halliwell; caſe 344 p 
161 pſTocly and Pre ſt ons caſe 406 p 
163 piTrivilians caſe 414 p 


164 p — and Ives caſe 


Leonard Sturtons caſe 171 PpTraſſeli caſe 

Stranſham and Medcalfes caſe 177 p 

Stepbens caſe 188 U. 

Smith and Buſt ardi caſe 198 

Schollers of All - ſouls and T amrwortbs caſ Pton and Wells caſe 202 p 
212 Vandrink and Archers caſe 304 p 

Seaman and Brownings caſe 223 pYaughan and Alcocks caſe 305 p 

Slywright and Pages caſe 231 p|Underbil and Savoyes caſe 442 p 

Sames and Paines caſe 233 Þ 

Salloway and Luſons caſe 236 P W. 

Smith and Lanes caſe 237 Þ 

Sberly and Albanies caſe 240 f Ade and Bemboes caſe 3 p 

Sweeper and Randalli caſe 250 p 4 75 and Sanders caſe 29 p 

Slugge and the Biſhop of Landaffs caſe|Wates and Fourdaimt caſe 37 p 
255 pWatkins and A fuchs caſe 43 Pp 

Smith and Edmund; caſe + 42: p/Hlſhalge and Devidges caſe 52 p 

Steed d Collftnlys/caſe 4165 pVood and Fofters caſe 54 p 

Smalwood and the Biſhop of Lichfeilds caſeVValker and Nevills caſe 71 p 
284 p\#iſeman and Wiſeman: caſe 73 p 

Sutton and Hallowaies caſe 286 p|Vakeford: caſe 135 p 

Samet caſe 297 f and Preſtons caſe 149 p 

Sheldens caſe 326 p beeler and Twogood: caſe 160 p 

Sly and Mordants 4 332 P 171 p 

Strait and Braggs caſe 338 P 177 p 

Sherewood and Nonnes caſe 339 P 184 p 

22 and Turners caſe 206 f iſe 197 

mith and Hitchcock: caſe 340 pVright and the Biſhop of Norwiches 4 
Shaw and. Nortons caſe 362 x 218 p 


ba Vi hichet 


A Table of the Cases. 
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ard and Blunts caſe _ 
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VVaigrave caſe 
—— 
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illi. and Crosbies caſe 
VV idliams and Blower: caſe 
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ui and Bem- Paget and Aſb- 
bees Cale. '$ 3 To Caſe. 


"24 ill. a5 Eli. in the Kings N 
Ape e f A e 
_ Lo —_— ro - of Hy +--- 

: opprhold, 


1 
bits a Bill to the Tod of 02 againſt the (att A. 
er * n ag We 8 55 
be in de 2 e f abu apps $ th ec r 


Hil. 25. Eliz. in the Kings Bench 
UI. Wade and Bembocs Caſe. | 


Ws Betnbo Upon d a Judgment given given 
118 1 n Aon of Covenant, 


re is a 
That Conventioore tenus facts, ſhall binvrhe Covenanto? a as ſtrongly as if 
it were made by waiting : And it was holden by the Court, that that 
Cuſtom doth nat — — this Action, fo2 the Covenant binds by the 


Cuſtom the Co 02, but voth not extend to his Executoꝛs, and a 
cuſtom ſhall be taken ſtrialy, and theretoꝛe the Judgment was reverſed. 
25 Paſch. 25.4 Eliz. in the Kings Bench, 
IV. The Lord Pager 4 Sir Walter Aſhtons Caſe. 


KEEL an Action TE aſs a ain Sir Walter 
ron 


releaſe to 
d Blſhop ndenture reciting the 
= lndenturæ — did t 
and Eſtovers — — ya 


| — as | 
ati 4 here no Inheritance in the. 
, 1.Tofſt. 148. a. Olt Ed. r 
e. e x . th cove 
"yj0z the words u the grant imply an 


* 


Gilbert, and Sir George? Moor 4 and _ 
Hurts Cale. et Calc 


& hæred. ſuorum, and of Aſſigns | be lawfiul foz 
e 8 — idea 
Mich. 25 and 26 Elie in the Kings Bench. a |; —— 


V. b 2 Sir George Harts Caſe. . 


GD $01 i wene 14 nf Sir Geor 1 again 
K wy r Eſcape 


Ere 


ald A. upon the; 
is awarded by detault, and thereupon iſſued a 
cendum, by which A. was taken. aud eſcaped: And 190. 
— of all the Juſtices, the Defendant in this Caſe ſhall be ed; 
notwithſtanding that 4. was once in 80 8b el was — Lag 
2321... 
3 
ſame ſhall bind the Sheriff out o cuſtody he eca ed. 


Mich. 25 and 26 Eliz. in the Common Pleas. © * 


Condition 

where ſhall 
not bind A 
miniſtratort 


ET 


with the Land. 


, Mich, tins Eliz. WE 3 
| VII. Maynyes Cafe. Dy 
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c hereoft 
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See the ny of 5 E 6. cap. — W n 


8 Aich. 25, aitd 26 Elix in the Exchequer: 
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Mirth. 29 & 26 Blix, iu the Ritgg Bench 
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Stoneley — Brace- 
| bridges C aſe. 


Livery, where 
it prevents o- 
peration of 
an Emol- 
ment. 


ing th eſſe) to Str Geo. Griffith fo2 ſeyenty years, who aſſigned the ſame 
to A.Bracebridge Bꝛothet of the Leflo2,and to Joyce ¶Mit᷑e + L Hans 
aftetwards, 5 ES. the ſaid Tho- — the Lefo2 9. 5 D In⸗ 
vented, gave the ſaid Yanno? to the ſald Sir George by theſe ar eta (dex 
di, con antxa vi, & vendidi) D ꝛ0 ui And upon condition, I he l 
Sir George, chauld Pap eo to * 4 Thomas Bracebridge, within fiftee 
utter, ten Ju 1 kall of payment thereof, that 
after the ſaid NR 185 a 2 — ſhould be ſetſed of a 
nement fare in of the MYanno? of the yearly Bate of tee pounds 
(now of {ate in the occupation of Thomas Smith) to the uſe of the ſatd 
Thomas Bracebriĩdge fo2 his lite, and * the ſatd Sir George, until he 
had levyod five 7h pours fo2 the 1 of of the 8 
education ot the chien n of 72 „ and after to 
the uſe or the Dekendant in tail: vfthe the . of the ſald Man 
unte the uſe of the fad Tho. Bracebridge, and of the ſaid Joyce his Alte 
fo2 their lives, &cc. BracebridgegtNaDe livery to the ſaid Sit George, 
in one place parcel of the ſaid = was in his 2 pa” 
tion in the name of. hole : the fiftcen days incur 
out payment of the ten hund2ed pounds, the Indenture is ary: 
ed, Coke att ons, ſdyc on rc lamations, 7c the Lands to a 
ſtranger by Fine,andv bert ams on and Heir 
apparent, within age, en Plot 1 the F 557 realon of 
the W „Tho. Bracebri At 9 
eth, the C 1 ol Coke x — ＋ leaſeth to the Plantiff, 
upon wh Son enters which 
t the elder: Al- 
ere is not an er- 
1, confideration, 


15 good e. 
= — K ut — that the aid Sf Gere: 


tou pay, &c.) bargain and ſeli to you my Land, Pꝛoviſo t 

ou pay Eee me at ſuch a day one hunted po z0u that 
eration (ct down in the tozm of a rondition is as 'Efectual, as x it 

had been foꝛmally expr in the uſual Terms As 

ment, T * a man ——— and ſells his 2 by 

tobeenro ment he makes Liverytothe 

and after — the — is enroled, the Court d 

mount from the argutng; of that Point, fo: by Wray, the 

prevent the operagon of the Enrolment, and Sir George very vo 

counted in by the Livery, and not by the bargain and ſale 3 fo) m Livery 

isof m woy h und moze worthy ceremony to paſs eſlateg, and there- 

to2e 55 : and then the Livery being made in ſuch part of 

the bens was in the poſſeſſton of the 1 4 e name ot᷑ 

the whole £ H na moze ofthe Wannoz paſſeth but tha was 

Se oe crardnrs of the F Ind t nat part of 


ichwas Leaſe 112 6 als withour Attomment 
a I. 115 Enr Be. 


race meth, E afſeth, and then the 
ſetled by the | Loan Ao the Attomment coming 


5 
teri pat no relation: Ser 48 E. z. 15, 16. The Jury beee have 


found the default of payment,whereby the conditional uſe which paſſed 
by the bargain and ſale, upon the condition bzoken, ſhall be reduced to 
the Bargain? tany Entr — U.. 181 limited ener are 
void, fo2 an uſe limited money cannot fuit conceſſum = to- 
tam curiam: Th 1 pi ndrbe fn 2 5159 ——— of 

ſaid Pann in his ounright t. andthe intereff dc LD 8 9 n te 

right o ke 

— by Deed eee and — pk — Ag 1 oz 
which he hath in the Right of his Wife doth nor pals, fo; Fan 
and ſale is not ſo ſtrong a ute ac agn L dcp. 1 00 a 
charge in the right of my _ out of the Manoꝛ of D. which Panoz 
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Stanely and -—m 7 
bridges Caſe 


afterwards J- purchaſe, and afterwards by weed indented — en 


roled, J bargain and fell Mano, & the Ren + — not p 
Then the ſatd Thomas Bracebridge lee he arher having the laid ee: of 
Then th to him and tothe on EE his _ and being Te- 
N GEESE, 
entail, althou Daſrer Þ Aral; o 4 EN 

and (0 a 


in tall by that Entry h | 
Fine, pet 115 the right of thi Lover — old! vid 5 Fine = 1 8 
5 u 
Tenant in os L 142 the n 
virth a Fine with though rhe Fine the iſcontinuer enters within 
* — . now ll as to the Diſcontinuee be avoid- 
3 te the Fine defeated,yet the right 
of - entail doth contin noo Solicito2 contrary : and he 
concetven, that all the Banno2 doth paſs bythe Tivery to Sit Corps 
and was, hatall it by the Enrolment, and that the ning of the 
ties was, t uld-paſs by the Tivery,fo2 1f t 1 Ad je par 
enure by! the ba * — the ſecond uſes limited upon 
default of payment,ſhould mn toe an uſe upon an uſe cannot rs 
and then the ſatd uſes 5 fort payment of the debts of the 
offoz, &c. ſhould be defeated; and where at the begining ofthe 
— nce. the condition was entire, the warranty entire,&c. and 
wacranty: And 1 meaning of the 1.5 . — whol 20000 
: e Mann 
conſtruction ſhould be dif : 


ould pats, byluch memdꝛed, and part paſ; 
ſuch e Avery; and par? pare the * and ſale, and and we ough to o make 
11 m acco2vi! 
to 2 ot the partes as it beiter ene W 
an Advowſo of 4 


paſs, , 
ag hare EE 
eng 68 Pet r, by the Jaw t 
| 1 ſpecial Statute, there the En 
mot ure furh the was of rhe D Statute; As Land 
— Wikeanoto 3 — 5 
© Dusband levieth the wife entr 
1 not avail to t Ae in fo2 the 
1 nd he cited Sir Richard Haddons 
benen the Landsof ite, they a 
the © Titty ene by 32.5.8. 
afterwards the ſame 


the 
iderede of the Caſe n 2 ut 
That the one che 


ide 
e re 18 fo retniteer pit: 

ET 
Jab been inthe Dole, & Nuts be. after the ul . whic p(9n0r as 


ret raiſed, fo dught to remain until the 
Wb ene er e and che . dan 9 che Ihe 
and therefore fo2 the ſaid moyety, the Plaintiff had Judgment 


fie 


ww” 2 0 


Fine for Alie- 
nation with- 


out Licence. 


dition, what 
Acts it On! 
defoar. 


an Intereſt 


veſted. 


Mich 25 & 26 Eliz. in the Exchequer. 
XI. Treſhams Caſe. 


of D. holden of the King ia Ca- 
Js byK Loop op . 5 Edmund Earl of Wilts and 
iN, Vaux 905 who gave the ſaid Yano? to the ſatd Str John in tafl, 
upon condition that he ould not alien, &c. quo minus, &c. John Treſham 
Dyed by whole deceale ano! ended to Tho. Treſham, 


bou 


ud 


5 
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fo2 


| © 
ne Put acl And dy 


n many Panos, Tenant in 
—— ſoccage 


Caters N 
Caſe. - 
alienation a- Fine relevi fortiori, in 

TT In Ee 


he opinion 
1 without licence 18 by the common 
2 * any Statute. 


Mich. 25 and 26 Elia. in the Exchequer Chamber. 
XII. Caters Caſe. 


in the E A rs 2 who piggh- ron 
. Wige he 47 0 To eb. 44S 
8 — eber 85 uns (rid ſriſed of the 1 Ander. 95.) 
Letters under the Puy Uhr Quod ipl Dern ſent 
tenebatur, indirecte rediret in An — (ſpretis man- 


. venire reculayic, fS which a Certilieate was þy kad 
Queen into the Cantet s mag 2 te 


centia dict. Regi eupon a Commiſſion was 1 1 
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ine remanſit: 


— raren 1 8 th 
murrer apy 100 


matter there was a SE 
= And now Carer bzought a — f Erroz rehe⸗ Eccor! 


22 —— aſſigned to Erro? Leet tharthe heNecomd 
8 entre Inter Johannem Carter preſent. hic in Curia hy LS. Attornatum ſuum, und 
cannot be, fo2 it is oppoſuum in object ep d n Capply 
ourt = 2 by Attoꝛn * & ary Attquney is to ſu 
the vefault of the na D e. To which it was fad by Wray,An- 
— Pad the 6 DD — j 
ſhewed in Court. 8 E ;. io. R 2.20 Hy. OG byManwood chiet᷑ Baron it 
is not ſo abſurd an E * as it hath been a1 5 fo Cone, one bath 228 
m, he is pꝛeſent as Þ 


tome of eco in t bene ench, and he 
anding that here apprareth a con⸗ 


1 a 
10 and S 
rar R W — = is £hemoj F fale 
N if - Judgment be reeren fo for t ho aut, 


to follow when, 
— — re verſed, which ſh zuld 


other Cxroe 1— waa 3 —— - ot ——— int 7 plication 
was, an 
Deal was given Francs Arne dran Fre lai WH 


need not any date,eſpec caſe, fo2 the —— are un⸗ 
der the Pxtvy 2 are not rot iunble See 2 Eliz.Dyer.1 any traverſe ,;,, Sa. 
can be taken toit, and this by Seal (s not.as ts and Prz- 
cipes Are, returnable — any t, but nt he oeey er ſelf om whom 
oziginall LI —4. - receive it, and alſo the Beffage upon it, — 
keep 
es a 


U 
ſhe — (elf udge of the conte mpt, and noKeco 
— 5 ny Court;vuthe Queen her ſelf 

ellytoawardaComn ha 


may 
— —— —ͤ 


and the@uern Haus py ney — 
be th other arty al - 


rhe Seen hath not cet d it Vie, be bal 
which igunder the Neat , 


Sutton and Dowſes 
— 


vers Pꝛidents were ſhewed openly in Court to that efſen.And all 
matter atoꝛeſaid, was agreed by the Chancelloz, Treaſurer, and 
ſald Juſtices, and no certificate at all needs to be in the Caſe, andthen 
a ſuperfluous Certificate being nought, ſhall not hurt: fo2 Nu 
isſurpluſage. Another matter was to conſider, what intereſt the Queen 
bath in the Lands of Fugitives by the common Law; And as to that 
they were all clear of opinion, that the Queen in ſuch caſe as afo2e- 
ſaid may ſeiʒe, and aſſign her intereſt over: And that ſuch Aſſignees 
— opy-holds, parcel at the Yano? aſſigned, which grants 

him whocometh in after, cum manus Domini regis amoventur; 
when theS of 13 and 14 Elia come, the Statutes da not 
the eſtate of the Queen, but the eſtate of the Queen doth continue 
as befoze, and all the tes under it. And there was d unto the 
Court divers Þ nts of ſeizures in ſuch Caſes, 18 E 2. Edmond de 
Woodſtock, Earl of Kent, went beyond Sea without Licence of the King, 
and he went with Robert de Mortimer, and ing did certifie the ſame 
into the ——— reciting that he had (ent his Puvy Seal, &c. but 
that the ſam Edmond (ſpretis mandatis noſtris redire recuſavit) UPON Which iilit- 
ed a commiſſion to ſeiʒ e. xc. And it was holden that the Queen having 
leiſed hy koꝛce of the common Law, and making a grant of a Copy- 
hold out of it, now when the Statutes of 13 & 14 Eli. are made, ſhe 
bath not any eſtate thereby, fo2 ſhe had ſuch intereſt befoze, and this 
new ſeilure after the Statutes wozks nothing, and nothing accrues tu 
her thereby, whereof ſhe can make a ſeilure: Foꝛ ſhe departen 
with the whole befo2e, See 23 El. Dyer 376. And note, that the grant 
of the Queen in the caſe at Bar was, quamdiu in manibus noftris fore con- 
tigerir: And afterwards Judgment was given, that judicium prædictum in 
omnibus afhrmetur, 


Ter. Mich. 2.5 & 26 Eli. in the Common Pleas. 
XIII. Sutton, and Dowſes Caſe. 


S Cicar of Longſtoke, Libelled againſt Dowſe in the ſpiritual 
ovurt, and ſhewed in his Libel, that upon the Erection and En⸗ 
vowinent of hig Aicaridge, four quarters of Cozn wereaſſigned to the 
Aicat out of the Gzanary of the Pio; of B. of the 'Tithes of the 
arſon of Longſtoke, and that rhe Parſon 02 Fermo2 of the 
tatd Recto2p - of Longſtoke, had always paid the {aid four Quar- 
ters of Com to the ſald Uicar and all his P deceſſoꝛs, and al- 
ledged further, that the Loꝛd Sands was ſeiſedof the ſaid Recto2y, and 
{eaſed the Barn and Tithe-Com parcel of the ſaid . 
ſaid Dowſe, His Mite and Son, Habendum to Dowſe foꝛ Termo hi 


to 

8 It 
12 Remainder to the Wife foꝛ Term ok her life, the Remainder to 
the Son foꝛ lite: And ſhewed further, that the ſaid Dowſe hadcovenant- 
ed with the ſald Sands, tu render the ſaid four Quarters of Wheat 
to the Uicar and his Succeſſo:s, _ which Dowſe pzxocured a P2oht- 


-bition, and Suron prayed a C tion, and it was moved in ſtay 
'of the Canſultation that the Uicar had Libelled upon a Covenant 
"wherein Dowk ts tared to pay the ſaid Cozn,and that is a lay Title,and 
determinable by the Law o the Land, and not in the Eccleſiaſtical 
Court: But as to that the opinion of the Court was, that the Libel 
is not gꝛounded upon the covenant, as the ſale Titie to the ſaid C 
era be became Fermoorthe dere Anthrax 
K ome . n 

ter waSmoved,becauſe that upon the Libel it appeareth,that the Teaſe 
afozeſafo made by the Loꝛd Sands was made to Dowſe his {Wife, and his 
Son, joyntly, in the Pꝛenuſſes, Habendum ut ſupra, in h caſe it was 
objected, that Dowie his Mike, and his Son, are all Fermo2s of 
the ſaid Barn and Tithes jopntly in poſſeſſion, againſt all whom 125 
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ders Caſe. 
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ron 


ought tohave Libelled,s.and not againſt Dowſe 


d not Gdered thele eftates wachen btn, qu | 
ned oye: 


matter was 
fon, 02 F 


18829 
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421 
825 
10 


if ſuch ſurmiſe be inſuicient, the other party needethnot to 

on it, and to have it entred upon Recow as amicus Curiz, 

1 the ſame to the Court, and the — hott diſcharge him. 
Mich, 25 & 26 Eliz. In the Kings Bench. 


XIV. Punſany, and Leaders Caſc. 


Smond Punſany bzOUght an Action upon the caſe againſt Leader, and 
declared, that one Bedingheld was ſeiſed of the 2 of D. and N 


; 


Z 


t and all thoſe whoſe cftate he bath time out of of T 
toat bean had Libertatem Faldagij & 222 in of D. & * 
pro meliori ione omnium Ovium ſuorum, the Inhabitants of the ſaid 


Town ha pany Lands within the ſatd Town, every ſecond year left 


ive freſh and untilled, and , that the 
Err 
11 


had 
dals 


lere 


Ar Scrjcants 1 
Inn. 


XVI. Mich. 25 & 26 Alix at Serjeants Inn. 


N the Dutchy Chamber, the caſe was, that King E 6. leaſed fo2 
1 years certain lands parcel of his Dutchy of Lancaſter, rendzing 
| | tent, with clauſe of re-entry, and that a leaſe was made to one Bunny; 
1. 2 was found by Dffice the Kent was arrear, and by another of 
e; that the Servant of the ſaid Leſſee, had tend2ed the rent in his 
e, and by the commandment of his Baſter,and that 
one I. S. Receiver General of the Dutchy, received the ſaid Kent, and 
had accounted fo? it, and upon his account tt was And this 
| matter was ed at Serjeants Inn in Fleer-ſtreer, befoze Wray, Anderſon, 
1 | deworth,that in this caſe of rent reſerved upon aTeaſe 02 pears,made by 
The King not the King of Dutchy-Land,the King is not bound to demand it, but he 
wand Revs MAY £02 Default of payment =. re-enter without demand, and that 
the Leſſee is tied to tender it at his as well as if the Queen 

been feiſed of the ſatd land in the right of her Crown; and as to that 
payment, the Statute of x H 4. is tobe conſidered, by which it is en- 

acted, that the poſſeſſions of the ſaid Dutchy Taliter, & tali modo, & 
tales officiarios & miniſtros in omnibus remaneant, deducantur, & gubernentur ſicut 
—— — ol gubernari ——_ * T — ignitatis aſſumpti non 
iſlemus, and to nten 0 as whic cons 
cern the Lands — butt is Act ot demand is a perſonal thing, 
and concerns the perſon of the King. and toucheth = Majeſty, any 
dhe Wing wa how þi3 pmviledge, notiithſt min 9 that. rhe danken 

e Ain 5 

of the Land be carried in the courſe of a p2ivate perſon: And therefoze 
if — Queen will alien Lands parcel of her ©utchy, che ou 
make Livery, fo2 now ſhe meddles with the poſſeſſion it ſelf : 
Queen will parcel of her Putchy, non omittas ſhall be in 
but — 2 — the Queen hath ſuch 


See 1 EIn k 
Dutchy ” hall baue ain gt the 


Feoffmen 
alatine, to hold of 
ive wal — —— ond 
a good condi⸗ 

the Queen in caſe of c 


 lherth ve hl e 
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Rearsbie 4 we Forman and 13 
Rearsbie Caſes Bohans Caſe. 


without notice given to him, 4: 26. Andif a.Copy-hold 0 
Steward without a ſpecial TEE cannot grant it 0- 


TIES 


ver de novo. 
Mich. 25 and 26 Eliz. in the Kings Bench. 
XVI. Rearsbie ,a»d Rearsbies Caſe Intrat. Trinit. 25 Elix. rot. 746. 


—— W. Rearsbie Againſt A. Rearsbie, and L. Rearsbie, who avow 
becauſe that one W. Varaſur was ſeiſed of the Man⸗ 


92 1 „6 e, cis parcel in his Demeſne as of 
— and 0 . 1 — to one L. Rearsbie Father ot᷑ the 
l t — mene ane his Mie, and to the Heis of 
. who by 1 A. Rearsbie a Rent of four pounds 
noꝛ, — clauſe of diſtreſs; fo2 his childs part, to be 

5 — . the died 3 El. and afterwards, 22 Eli. Jane 
d, and pars the arrearages of the ſaid Kent encurred mean between 


of Loynel and jane his Wife,sc. upon which bop e Plain- 
mda d d e no bean ne, batt 
Conſtruction 
che eu on or to 28 t nheritance with the whole ar- of device. 
, &c. and contrary, that the Defendant 
well avow he i th e arrearages; fo it he in the ie- 
upon a Leaſe fo? life nt a ent charge after the death of 
— Ozantoꝛ, the anne on r_ fo2 all the artearages encur- 


grant, etiam he life of O2an uod Curia con- Diftreſs. 
58 
02DsS 0 
Devile, was Avowant fo2 Mr ALL and fo2 his 


part which w — , a preſent advancement, and theſe woꝛds 
yearlyts be paid are ſtrong ⁊ — — to that intent. It was — 


XVII. Had. 25 Eliz. in the Kings Bench. 


Eb Eatl of Northumberland hꝛought debt upon arrearages of Ac- Account, 
t, the Detendant ſhewed that befoze theaccompt, the Plaintiff 

or 19 Ow — did impꝛiſon the 8 oy fone uditoꝛs to 

him being in , ano! o the Accompt was made by dureſs of impꝛi⸗ 

ſonment: me was holden a good Plea by all the Juſtices of 

both the Benches. fame Judgment wag given accowingly. 


XVIII. Paſch. 26 Elix. in the Kings Bench. Nan Bi 
Forman and Bohans Caſe. 


Ri levin by Formanagainſt Roban, the Defendant avowed fo2 a dient gen. 
rge, aud eo the place one 4 — was ſeiſed of the Pano of 


parcel: And 33 H6. made aFe- 
A Sho . ee 
on Sic ozvingly, and died thereof ſeiſed, and 


of the 
b 1 Don and Þetr,&c. who”: cc 3». 
ed Rent a: cel of and2, and that 
15 85 1 ok the 4.51 Rent, bar gained = ih 


2 Wes Man Hs . to Nicholas Bohan Father of the Avow- 
rike omnes omnimodos redditus, x p 

Lorin of the ſaid Mano, who entred, 

any 5 ed fe 15 d, andt 15 dell ended tothe now avowant, as Donans 


— and 
BohansCaſe. 


le e ee averred, that — — a the ne — e 
diu ante, aß ceputed £ 0 
on whic Avowey, oe nes did demur in Law, — x was ar 


by Gawd — 02 toy thePlainti.and he took an Exception to 4 
vowyy, becauſe want cheweth, that Anthony Win — 26. H 8. bar- 


gained and fol th * To Wang? to Bohan, Virtute Quar. aine — — — 
onis, & vigor. cuj Aus Parliamenti y OA 8. de uſibus, &c. 


ſefſed, &c. where he ought to have e of whic Res — 
SEN Lane = ES b g = 


Che fad Ba 
the of the 57 reaſon of 


52 5 


fo? 
H 
on to jim who had 


and to that purpoſe he cited 
by Ceſtuy que uſe ig pleaded, 
ſed to the uſe of the Do 
' Avermen® {ft wagSanſwered by P 
betwirt the Caſe at 
tles himſelf by Ceſtuy 
ceſſary Circumſtance, 1 I 
wut where a man alledgeth a matter, which is 5 but a convepance, there 
needs no eſpecial recital; * if a man wo — the 2 — of a 
verſion, and that the leſſee fo2 years did attozw,he 8 not to ſhew, 
that at the time of the fees ment t S225 was ſeiſed, &c. and 


cited the Caſe of 10 E nt ntiſt by way of 
tion made to him a ti * t A. was Cen n. and leaſed to him 1 


by fozce of which the Plaintiff was poſſeſſed, u Nane n Nv 
the Treſpaſs „and Exception was taken to it, hal the laintiff in ws 
Rep cation _—_— A. — _ at the time $4. hc 
and 1 no 

Plaintiff was poſſeſſeo until the Defendant did Fuad the Eretpaſe 


mount unto {o much, foꝛ the Þ 2 could not be poſeſſed 2 
zh ill 12 A. Were not alive. So be Bohan 5 uy not be 


of 


l E —— of 
the 


is not 
Reputation. — * : 


Rent charge 
parcel of a 
Manno: 


at the 2 650 
ther with the ſatd ſo as the intent nt of _ to 
ment was, that this Kent for ed any accompanped with the 


Forman and 


BohansCaſe. 
ſute ſhall be eſteemed a Rent ſer vice, and ſo parcel of the Banoz; and 
as to the continuance of on it ſufficeth, if at the time of the 


bargain and ſale-afozeſaty, which was 26H 8. it was by many reputed 
parcel of the Mano, and he cited the Caſe of the Marqueſs of Win- 
cheſter: The King gave to his Anceſto2 the Bano? of Dale and all lands 
then antca reputed parcel of the ſaid Mano, and in a Bill of Intru⸗ 
ſion againſt the laid Yarquels he pleaded the grant with averment, 
that the Land then ancca reputed parcel Manerii prædict. And becauſe he 
did not ſhew certainly at what time the Land was reputed parcel of 
the 02, en. was given fo2 the Queen; fo2 it might be fo2 
any thing in his Plea, that the ſaid Land was reputed parcel of the 
ſaid Mono? befo2e time of memo2y,which Reputation would not ſerve: 
but ſuch Repatation ought to be within time of memo2y and under⸗ 


ſtanding: Þe cited alſo the Cafe of the Earl of Leiceſter. King Edward Þ 


the ſixth ſeiſed ol the Bano? of Clibery, of which a Wood was parcel, 
1 the ſaid Mood in Fee, which afterwards eſcheated to the King 
02 Tteaſon; Queen Mary granted the ſaid Mood to another in Fee, 
who granted it to the now Queen, who granted the ſaid Panoz & om- 
nes boſcos modo vel ante hac cognit. vel reputat. ut pars, membr. vel parcel. Maner. 
17 the Earl ot Leiceſter, and it was teſdſveꝭ in the Exchequer, that 
o that grant the ſatd Mood did paſs to the Earl, and Judgment was 
ven againſt the Queen, fo2 it was part of the Yano? in the time of 


E 6. at which time (ant hac) without the wond (unquam) ſhall be extended * 


ad quoddamcunque tempus præteritum And Bcputation needs not ſo ancient 

a Pedigree to eſtabliſh it; fo cent acceptance will pꝛoduce re⸗ 
piſtation: As the houſe of the Lozb Treaſurer now called Tibould was 

of late a 2, but now hath a new name by which it is 
known, and that within theſe twenty years, which is not lo long a time 
as we have alleged foz our Heputation, and would paſs in a convey- 
ance by ſich name; ſo None. ſuch. But as to Reputation, IJ conceive that 


Reputation is not what this oz what that man thinketh, but that ,.......... 
which many men have ſatd oꝛ thought, who have moze reaſon to know u 


it; & quænam eſt inter illos reputatio, There was a Caſe ruled in the Exche- 
guer 13 Eliz. in a Bill of intruſion; the Caſe was, that King Hen. 6. was 
ed of a Manoꝛ, to which a J2eif was regardant, who purchaſed 
Lands, which the King ſeifed, and let by Copy as parcel of the ſaid 
Mano, and fo continued until the time of E 6. who granted the ſame 
to Allice Hardwick,and all Lands, Tenements, reputed parcel of the ſaid 
Manoz; And it was adjudged, that the ſaid Land ſo purcha d by 
the ſaid Meik, and demiſed by Copy, did paſs by the ſaid grant to 
Hardwick, And afterwards, the ſame Term, the Juſtices, without any 
ſolemn Argument, ſhewed their opimons in the 2 ale, viz: 
That this Rent did not paſs by the bargain and tale made as above, 
by Anthony Wingfield, tu Bohan father of the Avowant ; foz here in the 
pꝛemiſſes of the Avow2p is not any matter ſet fozth tmpozting Re- 
putation, 92 by which it may appear that the Rent in queſtion was 
ever reputed parcel of the ſan Wano?, but rather tothe contrary; and 
the bare averment offieputatton in the concluſion of theAvowpis not 
wtiftcient ro induce Reputation. But it the Avowant had ſet tozth in 
his Avow2y any ſpectal matter to induce the Court to conceive a Ke- 
the matter of the Avowzy, as ta ſhew that the Bayliffs 

; Cary 99arro2 had always recetved the ſaid nent as parcel of ſaid 
„ und as Bayliffs of the ſald Manoz had accounted fo? it, as 

p of the Manoz, and that the Leflees of the ſaiv Panoꝛ had en- 
the ſain nent as parcei of the ſaid Wanoz,the ſame had been god 
| induce a Keputatton, æ to have incoꝛpozated theſatdent with 
the fad Mano and fo judgment was given againſt the Avowant; any 


Cham and Do- 


dc ctione firme. 


Cuſtom ad 
paſturandura, 
non ad colen- 
dum. 


1. Cro. 469. 
Wells verſus 
Partridge. 
Poſt 100. 


| 
| | 2. Len 109. 
| 
' 
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Dower diſ- 
charged of a 
grant of Co. 
py- hold, 


vers Caſe. 
we {on (as was affirmed by Wray) was Andern, chief Juſtice of 
the Common Pleas,and — Bacon of the Exchequer. © 


Paſch. 26 Eliz.inthe Kings Bench. 
XIX. Chamand Dovers Caſe. 


Nan Ejc&ione firme, the Caſe was, that one Michel was ſeiſed of the 
Aang of D. within diverſe parcels of Land, partof the ſaid 
ano, where cuſtomary demiſed L434 p, 

&c. accꝛding to the 41 of the ſaid Mano dei on, £08 
lives, within there was a Cuſtom, of 
eſtates pocket like 


the Manoz, fo2 Ts nt Copy-hold 
Reverſon e 0 


died, the 
o had Ef to recover in a DE of 10 the Git who entrevong 


— dey the 
one firmæ, and matter was 
nt t cher A 1 of 5 


aſe mave' of Fabel un with 0 
aw, and rhe Jury the — d 1 570 


took exception to the 


a Leaſe at the common Law, and the Jury by the 
cuftom, cannot ſtand 41 ro? 2 Geriavothnot 
tain the —— as ret = bad ed upon a Leaſe foꝛ 
years of Lands, and the a deviſe fo2 years, c. but — 
ception was oy — ed by the Court. As to the — 2 in Law 
gued, that the Ten ſhould hold the Tand — 74 
the Copy-hold foz her Tlie and he put this caſe, Tfthe Tozd of ich 4 
Lac taketh a * — — holder fo? life 2 the Tow g2ants a 
Rent-charge out of the 


the land, an ts 

ſatd land by copy fo2 life, & dieth.the wife all 5015 the land Pie 
of the Rent, but the — oper hall be charged; and he put a r- 
* 


ence where the Lo ; 
Reverlion,fo? in the it caſe ag ak UI holde 


in the laſt: And he HY Caſe of one - 

Manoꝛ (ur ſupra) by his Mill deviſed 

eſtates by Copy,anddied having a Wa 

eco pingle. e ite in caſe CES — 5 Plow cor 
do bound by rec nee and afterward 

a Copy- Ne Snap bp recog ble 'Lo ants his 


bee ee 
aw ray, 
if the 2020 of (uch a 2ants a 8 15 0 fo2 thꝛee lieg, | takes 


a Aike, the thꝛee lives en — the the Low! 7 
- time, and afterwards 
copy-holder 

l 8 is a clear c 
paramount the ti 
him in the caſe * 
the Sant of acop 


e 
no E , E 
terward Vs, ne be Term Jud nt was en koz " Dlatntiff, 


bargen of the Bowen 
Paſch. 


m—_—_—_— 


Fringe and Lewes Sir John Smith, and * 17 
Caſe. Peazes Caſe. 


Paſch. 26 Ee In che Kings Bench | 
XX. Fringe and Leut Ciſe. 


leaded; tad the Deb: 
5 tat ti 


þ 


tributed 5 hill boquea FE 


unde ith 4 Chur twatdens,and 
8 and 2 was 1 to pay na 


Kmander EN vert Uncere pri. 
it 1 I EE the {; 


2 good Plea. 


no exception, 
are Executs2sg; and 


to tt c 1 5 1 2 Pie, © always ready 
on Ee Te 19 85 po EE 
0 C. E E Po k 104 
nature of the payment of payable ; 


in ſuch manner as Pl defore LICE re , and no not a at the eril eperitor the Oe- 
fendant. See 22 H 6.57,58. 11 E 4 10. 6E 6. Br. Tender 60. Andafterwards 
the ſame Term, the Court was clear of opinion, and ſo delivered the 
Law to the —＋— on both ſides; that in this caſe the Tegaries are 
to be paid upon requeſt, and not at the peril of the Erecutozs m ſuch 
manner as s they were befoze the Obligation, and afterwards Judg⸗ 
ment was given againſt the Plaintiff, 


Paſch. 26 Eliz. In the Kings Bench. 
XXI. Sir John Smith, and Peazes Caſe. 


Ir John Smith Debt upon an gn againſt Peaze, hl 
pleaded, that t nd was upon condition to pers —_— 
contained in an and ſhewed what, and that he 
them, the aſſigned the bzeach of one covenant, that . — 
Plaintiff had teaſed to the t fo2 years, certain . — by 
the ſame Indenture, the DOctenvant by the ſame Judenture, d 
covenant to repair all the ſato Defſuages, alia quam qu _—_ — | 
forent divelli per 1cript, dicti Johannis Smith, and ſhewed further, that — 
Dekendant not t { a the an daa to 4411 1 44 
of 
nan 12 rok gs __ predicto appunctuata di- 
matter 'of reparation they were at Iſſue, and 
was moved in Arreſt of Bans —1 
was not ſufficient, fo2 the Leate was 
the Michael. 14 and it might be that the Avermens. 


e, inthe not —_ the beach of the covenant is 
in de pulled 3G down, ſcil. divelb, bełoze the Term 


fo2 years began, and then the Defendant is not bound to repair it, 
and then the breach of the covenant 1 well aſſigned, and ſo the Ave i 
men 


18 Cordall and Gib- 
bons Caſe. 


ment doth not anſwer the erception, and becauſe this clauſe (alia quam 
is in the body of the Covenant, it ought to be aged by bim wha 
pleads it, (il. by him who 1 t h in the Covenant, in which 
the exception is contained; As by the Loꝛd Dyer in his argument, in 
the 9898 of Stowels Caſe, repo2ted by Plowden 376. Where a 
p the Feoffment of Ceſtuy que uſe, he ought to plead, that Er! 
ue uſe, at the time of the Feoffment was of full age, ſanæ memoriz, &c. 
2 that 1 2 the purview, coarr. upon the Statute of 4 H. 7. in 


Wray denyed to be Lam, fo2 he ſaid, 8 
th wy ue uſe, 02a Fine accoꝛding to tute of 
4 H.7. ſhall not be d2ziven to ſhew that the Feoffo2, oz Co at the 
mes ne Ae” Feng al gen eo 
0 5 
advantage. And at laſt after malen it was 
Juſtices, that the Averment 
it had been ſuffictent che P 
Covenant in the not repatrin 
non appuactuando, ud it᷑ the 
of Covenant is aſſigned, was 
ſhall come in on the defendants part to 
fo2 ſuch appointment doth diſch 
ſame plea, it was moved in ſta 
of the laid Str John in the ſald 
ros, mean betwirt the C 
was teſtified by the oaths men, 
ed the ſatd Sharp, who upon his oath de 
Foꝛeman of the Jury to whom the mony was ſupp given, 
who upon his oath denied the ſame: And it was inoved, if receipt of 
mony by ** of the Juroꝛs make the Aer dia void; and by Wray 
it ſhall not, fo2 it is but a Biſdemeano?, which ispunithable on the per- 
ſon of him who takes the mony: But Gawdy and Ayliff Jultices, the 
Clerdict is void. See 24 E 3-24. 14 H. 7.1.20 H. 7.30. And fo2 that cauſe 
the Judgment was reverſed. 


, fo2 that is in a clauſe by it ſelf, h conceit of 
5 ue 


Upon 


Paſch.26. Elix. Intr. Trin. 2 5. Elix. Rot. 492. In the Kings Bench. 
XXII. Cordall a»d Gibbons Caſe. 


Nan EjeQione firmæ, upon not guilty pleaded 2292 the ſpe⸗ 

cial matter, viz. that one Hierom Heydon was ſeiſed of two 2 
ges, whereof the Action is ought, and came to Cordall the Plaintiff, 
and pꝛaped him to lend him ten pounds; Cordall asked htm, allure⸗ 
ance he would give him fo2 the re payment of tt; he anſwered, that he 
would moꝛtgage to him the ſaid two * whereupon Cordall 
lent him the mony, and afterwards they both went to the ſaid two 
Houſes, and being befo2e the dooꝛs, oft Heydon called, Tenants at 
will of the Houſes, and ſaid LL e boꝛtrawed of this Cor- 
dall ten pounds upon theſe and if A pay this mony at M²ichael- 
mas next, I muſt have my Houſes again, and it not, then I bargain and 
ſell theſe Houſes to Cordall; and m Gul is, that you become his Te- 
nants, after which Heydon put the ſaid Cordall into the Houſes, and ſee- 
tag him in the Houſes, he put in the Keys of 

invows, c. And it was adjudged by the 
COnDePance, by woꝛd of mouth, was good e 


Paſch. 


Richards, and Bart 5 Lendal, aud Pinfolds Caſe 2 = 
lers Caſes. Kempe, aud Hallingbrooks Caſe. 


nenn 


— 
— 


Paſch. 26 Eliz, Intr. Mich. 26 & 26 Elix. Rot. 72. In the Kings Bench. 
XXII. Richards ad Bartlets Caſe, 


Richards Executrir of A. her fozmer husband, bꝛought ann 
Anion upon 1 pon pl pꝛomiſe 1 of — * — A. Aſllympiir. 
t, he — 


wei 
did pꝛomi to the Plai Ht 
Defendant ſaid, that arte? after th e Mud oy 
ſatd two weighs — owned G 


to 
put 


latntff, bes 
e = 
is new excrement and the Delens 
to labour 0 Charge b by it, therefo2e here is not any 8 
. i Bee bye then ig, 08d che 
„19 Eliz, Dyer, 
ſufficient, pet becauſe, it is not — it is 
afterwards Judgment wag given fo2 the Plaintiſſ. 


Paſcb. 26 Elix. In the Kings Bench. 
XXIV. Lendall, and Pinfolds Caſe. 


1 Cloſe, by Lendal — Pinfold, 1. 
N A and entren> dd the 
Fee ot if in an Action on of Ex, Treſpaſs a- 


t, and execution accowdingly 
17050 ag AYR dne tr is @ cb nd eclared yp: TI 
y 1 r, an 1 Cro. 7. 
— — byought.an 1 — of Tr 2 — 


recution, and atter- C 3+: 31. 
Mayhem agatift the 


Is 


e n r 
ey an ei 1 Baron 5 


= as to e mater, b ny but not as to the 
Wray, it 18 2 | 9900 2 and 2 likened it to i rothecale of 
Littleton, Pl. ele — * one of ſhall diſcharge 
both. Gawdy == in opinion with Roe 

Paſch. 26 Fliz, In the Exchequer. 


XXV. A a 15 and mo Caſe. 


. 


and 140 paped in 255 Bs EET 
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" Harvey, and Har- 
veys Caſe. 


Tithes in Lon- 
don. 


&c. otherwiſe every Leaſe without ſuch Reſervation ſhall be void, &c. 
now, the ſaid Statute ſhall be canſtrued to extend to Leaſes of ſuch 
ertraozdinary pecuntary Tithes which are not natural oꝛ paid in kind, 
Tt was argued, that the ſaid Statute- is to be intended of Tithes in 
kind, and alſo of ſuch things to be demiſed which render Cozn, Pap, 
&c. But the Tithes in London which is the thing demiſed in dur 
both not render any ſuch thing · but only mony 22 to the decree 
made payment of Tithes in London in the time of E. 6. And al- 
though the wo2ds of the Statute be (other Hereditaments) to the 
which any Tithes, &c. Yet the ſaid Statute doth extend to Cithes in 
grols, but they ought to be Tithes which are of ſuch nature as 
ithe⸗coꝛn, and ith-hap And Manwood chief Baron held clearly, 
that the Leaſe of theſe Tithes is good enough, norwirhnanvingrhe 
defect by the ſpecial Keſervation which is limited and a ed by 
are out of the ſaid Statute : And as to the Tithes, not wi ding 
the woꝛds of the Statute are general, any Tithes; yet he conceived, 
the Statute ought to be intended ol Tithes of common Kight,and not 
of ſuch cuſtomary Tithes as thoſe of London are, and therefoze, if all 
the Pariſhoners p2eſcrive in modo Decimandi, ſcil. tu pay a certatn ſum 
vf mony fo2 all manner of Tithes,upon demiſe of ſuch a Kienozp, ſuch 
lpecial Reſervation is not neceſſary.to2 theſe are Tithes againſt com- 
mon digit, and no Tithes are within the purview of the ſald Statute 


but thoſe which are annual, and therefoze a Leaſe of Tithe-wood is 


Conſultation. 


out of the meaning of this Statute, fo2 non renovantur in annum; and he 
ſaid that upon a Leaſe of the Tithes of Chery Trees,a rent ougi;t ta 
bz reſerved accoꝛding to the Statute, and the Farmer may bytng his 
Cheries to the Market, and buy Cozn. Shure Juſtice contrarp,fo2 the 
wo2ds of the Statute are general. And note, that this Leaſe was of 
the Reao2y of Saint Lawrence in the City of London. There was ano- 
ther matter moved in this caſe, becafiſe the leaſe whereof the Agon 
is bought. was made by the name of Waſter o2- Guardian, and the 
Fciiows, whereas the true name of their Colledge is Waſter and Fel. 
tows. And it was argued by Atkinſon, that the ſane is not ſuch a Mil⸗ 
noſmer which makes the Leaſe void, fo2 (ſive cuſtos) are words of 

pluſage, v.7 H.6.13. And alfothe cale of the Cooks, 20 Eliz. Plow. 531. 
The Cozpozation was by the nahe of Maſters 02 Governozs und Co- 
monalty, myſterii coquorum, &c. And they made a conveyance by the 

me is no ſuc noſmer conveyance, fo 

Art and iſtery are both of one ſenſe, : 


Paſch. 26 Eliz. In the Kings Bench. 
XXVI. Harvey, and Harveys Calc. 
Lare Harvey, One of the Daughters of Str James Harvy Alderman of 


' ondon Libelled in the Spiritual Court againſt Scbaſtin Harvy, Son 
un Erecuto? of the (atd Sit James, fo2 a Te bequeathed to her by 


| varemy non agirur 
of with the Plain 
ſpecial Conſultation bun 8 8 — 
ra 
the ſaid Cafe and the 5 at Bat, oz here e 


Duke of — 
berlands rlands Caſe. 


Caſe is a gift by the Cann og 14 — in the Caſe cited, theg 0 
was by the 2 and tute of two thouſa 
younds, in which Caſe 42 LT could not paſs by the 
Deed, ſhalll be ſubjen to the ſaid Statute. 


Trin. 26 Eliz. In the Fxchequet. ; 
XXVI. The Duke of Northumbetlands Caſe. 


riſh of St. Sepulchres London, in the Tenure of W. Gardiner, by 
deen Atenteb and enrolled 
Tenements ſituate in the Pariſh of St. Andrews in Holborn in the 
Tenure of W. Gardiner, to have to the ſald I. L. fo2 life, the remainder 
ret his 2 4. in "oy. 3 — bargain mo (ole is votd by 
reaſon 0 mer ariſh, anding the truth 
Tenure, fo? one e grant and bargain and ſale of 1 his Tenc- 


ents in the t. Andrews nothing paſſeth, and the truth of 
the Tenure | 13 ſhall not help it: And by Manwood chief Ba- 
ron, the ſale is utterly void, fo2 the falſity doth pzeceed the truth and 


5 And it bes argued, that J. L. entring | by colour of the ſame 
26 Ks. Com and ſale is a diſſeiſo2 3 as the Caſe is betwitt Croft and Howel; 
Com. 537- Pet if he was but Tenant at All when he made 
pears, the ſame was a Diſſeiũn to the ſald Duke; and 
diſſeiſed, he is attainted of treaſon, 10. Mariz. 
ith Duke being Deed, be Sa to the Queen by the ſain 
bat tt was Tar, at the Common Lawa 

ht of Entry ＋ E 


ot without office found there- 
of, no moze rock Lands in — nd by the Statute of 26 H. 8. 
ft is enacted, that every perſon attainted of hf ß — — —＋ forfeit 
all bis Lands and Tenements which þ be bad ar of Inhertt⸗ 
— by which Statute a B bot 02 "Tenant in tayt in ſuch 
forfeit even without ce: But in the Statute of 33 H. 8. 
- —.— to every _— rſon all ſuch right, poſſeſſion, ſo as 
t Caſe by that Statuts the "King ſhall not be in poſſeſſion with- 
out e, but ſhall have a right, but cannot enter 2 | Dffice — oz! a 
wy And he is to have Sci. facias agatnſt him, who 
ſhall make W as well as he can; * 1 — of 
Statute, That the King ſhall be in 
wor be — to extend to an acual and abſol 
var Bar a pores n, only which he had at the An Law 
e found, ſo as the Statute doth not give to the Ki ing a 
g po offefſion but an cafier , without the circumſtance 15 
And of that opinion was *Manwood 2 Baron, and Shute 


cond Baron: And tt was moved further by Cook, becauſe that 

Quen by the * — ee + and the Gaeen mak es 

grant of t ve, rhe ſame grant is bold. And 
or real py on a N of 


of N 
» ſuch an a viſſeiſed, 
; Queen 
agnes am (herefore 
f 


was heapinon ofthe Jute fn 
aſe lee repoztey by Coke tnthe Cale ot the M t Wache 


9 


—_— 


late Duke of Northumberland ſeiſed of five Meſſuages in the ; NT 
money bargained and ſoldto 1 all his C., 


Dayrel ad Tlunns 
Caſe. 


— ſ— — 


— — 


Trix. 26 Eli. In the Kings Bench. 
XXVIIl. Dayrel and Thinns Caſe. 


Dward Dayrel ht a Wait of Erroz againſt Sir John Thinn ups 
| on a Jud mu by the Defendant againft the Platntiffs Fa- 
tyer of the Yan ano2 of Mexden : And Erro2 was afligned fo2 want of 
warrant of 1 9 And e —— to the 
chief Juſtice of Common Pleas, and another Certiorare ta. 
Cuſtos Brevium, both which returned, non inveni aliquod warr. ant 22 


inn being dead, laintiff t ano 
— d an Than on and | 


—— ——— —— —äP — — — —— — 


Cro 91. 
2 Cro. 13-597. 2 Thinn, 000, and p 
8 t 


and ot n was A 
D, = aCe 
crofled 1 


payer the nc hal beas rei 
well as the Defendant, 7 E 4. 25. x x 
Certĩorare oben thing which is contraty to the 

: Do Diminution Cannot be 


Erro afligned out 4x 
the Reco, ach: Alter Eres 
- RES Tom 
a Conor 5 Cate revium, in whole 
e n un cuftody 


1 4 —— ; and fich a 1 
unit wit 
the Cour to nding that t 


= in nullo eſt ren, an 


IA . ex 
* 


tat to the ie | 
— ED 


& — 
- and up- 
on 


Withy and —_— 
ders Caſe 


on the return of the Certiorare, the Plaintiff prayed a |Scire faciasad audien- 

dum errores. And ſee there 293. where it appeareth, fol. 272. that Certio- 

rare {ſued at the ſuit of the Belendant in in Erro2 atter he had alledged 

Diminution: und that is after Scire facias ad audiendum errores returned; ann 

ſee Certiorare befo2e Sci. facias wat ded 27 1, &c. and Nt ts only 

ex officio, ind awarded only to entoꝛm the Court; 

Certiorare the chief Juſtice of the common Pleas, ta ——j the 

rare is directed, is but a Miniſter, and not a Judge. And as to the 

of g EA 32- — cited, be could nothavea 2 could Diminurior, 

e Diminution, becauſe he had pleaded in Nulloeſt erratum, hn which 

— ©h the Recoꝛd which is certified to be a full and 

perfect Recozd, and 1 certified, and againſt that matter he ſhall not 

Diminution: And in our Caſe hers is not any ſuch contrariety 

as as hard —1 objected, fo2 the return of the Certiorare Is, Non inveni aliquod 

ly, quod non habetur aliquod warrantum;. Me 

if the the Court now at the pꝛaper of the Defendant: grant another 

Certiorare, upon Which is a Reton (quod haberur warr. Attornat.) the ſame 

is not contrary to the return of the firſt Certificate, butthey may both 

ſtand toget koʒ upon further ſearch Warrant of Attomey may 

upon the matter the Court not br enveigled oy anp 

contrariety, £02 (non inveni — — warrant.) returnev upon the firſt - 

Certiorare,anD(inveni quoddam warr. upon the ſecond Certiorare are not meer 

CONLrary; And tt ſeemed to Wray chief Juſtice, that it would be hard 

o grant a nem Cerriorare in this Calc, but tf any variance could be al- 

it ſhould be otherwiſe, as it was. adjudged in the Caſe of one 

ll certified no (Uarraut of Attozney, and. afterwards it was 

moved fo2 a Certiorare, AS it is here, andbecauſe the Duginal was 

inter Johannem Laflels ar. executor. Teſti. &c- where he was not named Exe- 

cut a in the firſt Certiorare; upon that matter a new Cerriorace'was granted. 


Trin. 26 Elix. In the Kings Bench. 
XXIX. Withy and Saunders Caſe. 
Ve libelled againſt Saunders fn the Spiritual Court, and now Tae, vil not 


came Saunders and ſurmiſed, that Withy had libelled againſt him pa by grant 
als, and ſhewed, that all the claim that Wich had to the on dees 


not paſs t deed; And alſo that the . — any 
not — 2 * ea, and Rene 9a a 22 
Court upon kit Wotion conceived apzohtb 19 
ant be without gainf the (s . then nd then hath no 1 Widy 


mw quodam Laine things. 2 bemandable 


| that nature, are beconic 
n ae fo 02 a TUrit 1 5 5 ſe o 2 er; und an 


of novel diſſeiſin Ives of rrhem, and a Fine may ed of them. 
. T7 hath been ed, w Tithes be deen Will: But 
at — Bop the matter was moved, — 4 4-4 was clear'of 


whether Withy hath 
to { wow "ee C to 
- res, an nd be ughe to lever ever them 05 47 — 45 
— 18 Nabargeb B But Saunders A p be in 1 . On 


mention of any ſeverance, and may ſtirtniſe A 
to 1. S. with whom he compounded to pay ſuch 
4 * pal Tithes, and afterwards *. onſultation was awarded. 


Tris. 


ſul Tithe tithes 1 1 N without deed, and by the Law ſuch 2 


_ 


24 _ _ Carters : 


Tris. 26 Eliz. in the Kings Bench. 
XXX. Stacy and Carters Caſe. 


827 his Cloſe againſt 
eſpaſs in Somers-Land in Tunbri 


Dekendaut retofoze he himſelf 
— the now A end n lac 0 
ro bone was pur in a e NY 


. FEI = I 
Erce 
cluſion of the Demurrer 


Ring 


| y ſuch 
taken to the bar, becauſe the Defendant pleads 
Waker Carter ha bzought an Aſſiſe 7 the oft 


2 

p the go 

one Town, by Præcipe quod reddat, 8 8 2 

Lands in another OE but where the recovery is by Aiſle it is 

62: wiſe, fo2 there the Plaint is fevers! De lib. refro, and the Plaintiff ti 

recover per viſum Juratorum, and the view is the warrant of the Judgment 

and Execution. And therefo2e if a recovery in an Aſſiſe be pleaded in 

bar, Not compiled, is not any Plea againft it, as in the Caſe of re- 

6 — — — — —— 9 but ＋ oth: nor guid th re ſo not com- 

KC 10ves tha eco 

N e Juroꝛs. e NODE et Ta 

e Tenant ſaith, that he 1 * the ſaid Lands put in diew joynt⸗ 
| c. 


= | th A. LH RENE in t and ſheweth the deed of Joynt- 
A tenancy; ſpeaks of Tenements in B. and the plea holdeth good, 
auſe he eth the Joynt-tenancy and the Lands put in view 
See 4, 44 E 3. It was ſaid on the Plaintifls ſide, that recovery in Lec 
NE Fab r keen 001 no more than a 
recovery Lands in one County can extend to Tands another 
County: See, 23 E 4. 16. Alſiſe of Novel diſſeiſin bz0yght of Landy in N. 


the Defendant. pleabs recovery in Aſſiſe, &c. befoze by him 
hen an the now Plaintiff of Lands in H. and me Lands put 
and oo in view, and adjudged og = alſo.16 E 3.16. in 
ments in W. enant pleads a Recovery at the 
8. agaiſt one A. am ſſife wmought of Cenements in C. 
found by the Afſile, and that C. is a Hamlet of w. and 
nding that recovery (6 pleaded hay 

ery of Lands in one Town chall noo te e 
another Town. See Br. Tir. Judgment 66. 10 bs 


= —_ hole et 
Fe the int 1 — 
Þ leaded Nul tor nul d; 


tome L 


| 


Benicombe and Par- * 
kers Caſe. Caſe. 


in view joyntly, fo2 there he agreeth with the 
2 dema the which Lands are put in * ; 
ndant Plaintiff in the — 
pleaded to the Land put 
recovered, now in this 
being Defendant in the 


1 


he hat 


Fx d recovered, and holden a good lea, becauſe the Tenant 


ſaid, that the ſame — 4 were put in view, and that took 

de Ale upon which the Plaintiff (at, not put in view, and ſo not 

compuſed. ; 
Trin. 26. Eliz. In the Kings Bench. 


XXI. Benicombe and Parkers Caſe. 


N an Action of Treſpaſs the Jury found this ſpectal matter, that 
the G2an other ot the Plaintiff was ſeiſed, and made a Feoffment 

ro the uſe of fo? lite, the remainder to the uſe of John Father of 
the Plaintiff in tail, the Gzandfather died, the Father entred, and by 


Indenture by wozds of bargain and ſale, without any wozds of Ded! & Ffeoffments 


conceſſi, Conveyed the Lands to the uſe of A. in Fee, and in the ſame 
Jndenture was a Letter of Attozney to make Livery, which was made 
accowingly; and the ſaid A. by the laid Jndenture covenanted, that if 
ſald John ſhould pay befoze ſuch a day to the ſald A. fozty ſhillings, 
then the ſaid A. and his Heirs would ſtand ſeiſed, xc. to the uſe of 
e ſaid John and his Heir; and if the ſald John did not pay, &c. then if 
ſaid A. did not pay to the ſaid John within four days after ten pounds, 
then theſaid A and his 1 from thencetoꝛth ſhall be ſeiſed to the 
uſe of the ſaid John and his Peirs, xc. and the ſaid John covenanted fut ⸗ 
ther, by the ſaid Andenture, to make ſuch aſſurance as the 
ouncil of the (aſd John ſhould adviſe. Each party failed of payment. 
John {evied a Fine to A. without any conſideration; it was adjudged 


upon this matter a oe Feoffment well executed by the Tivery; not- Hob. : 54. 


withſtanding that 
and ſale; and that the Covenant to be ſeiſed to the uponpay- 
ment, and not payment being in one and the ſame deed, ſhould raile 
the uſe upon the 7-4 accoding to the limitation of it; any 
Judgment was given to2 the Plaintiff accowingly. 


Trin. 26 Eliz. In the Kings Bench. 
XXVII. Bedows Caſe. 


Nan Action of Debt upon a Bill ſealed again one Bedow; he de- 

manded Dyer of the Bill, which was, Memorandum that J John 
Bedow have agreed to pay to R. S. the Plaintiff twenty pounds and 
thereupon was a Oemurrer,firffhat the Deed wanted the woꝛds 
In cujus rei teſtimonium, &c. but notwithitanding that the Court held the 
Deed good, and ſaid ſo it was lately | Another n 


woꝛds of the conveyance are only by bargain Py 361. 
nem le 


Mach cud Saha © 
Caſe: 


1 Cro. 38. 39. 


Grants. 
Mannor- 
2 Len. 41, 42. 


Reputation. 


I 4 2 


32 H. 6 11. 


Grants of the 
King. 


* 


auſe the woꝛds of the contract are in t er Tenſe I have a. 
— but notwithſtanding that exception *he Plaintiff had Judg 
nr ee 

A e ar 
Bae a pꝛeſent conveyance,t Judgment was attend thePlaintiff, 


Paſch. 27. Eliz. In the Common Pleas. 
XXXIII Marſh aud Smiths Caſe. 


Eorge Marſh hought a Replevin againſt Stich and Paget, who make 
onuſans as Baylies to Ralph Bard, and upon leadi Caſe 
=h — 7s dell Of de Nac 9rd in 


e 
and granted further, all 
> ne in Nornth-kelley ; andtothat 


0 

North · kelſey, therefoze no Mannoꝛ can paſs, but the 

ces in North-keliey ſhall paſs as in groſs, fo; thep were not known byg 
Panoz, put fo? parcel of a Bannoz: And a anno? is a thing which 
cannot be ſo eaſily created, fo2 it is an Þereditament which dothcon- 
ſift of many real things, and incomenated together befoze time of 
memo; common reputation cannot be intended of an opinton con- 
ceived within thꝛee oꝛ four ens, but of long time; And appendancy 
cannot be made pꝛeſently, by a long tran of time: As an Advow- 
ſon in groſs cannot be made by an Ac appendant, andthe Queen her 
ſelf by her Letters Patents cannot make a Banno2 at this dap, 3 
multo fortiori a ſubject cannot, and the Queen cannot by her 8 
Patents without an Ac of Parliament anner a Bannoz tothe Dut- 
chy of Lancaſter, which (ee 1 Ma. Dyer 95. And where it is uſual, that 
the Queen doth grant Lands, tenendum de manerio ſuo de Eaſt Greenwich in 
communi ſoccagio, If upon the death of ſuch a Canter: without betr, the 
ſaid Land doth revert unto the Queen in point of Eſcheat, the ſald 
Land ſhall not be parcel of ſald Manno, fo2 the Land was not 
parcel of the anno? in but in reputation: Aud he cited a caſe, 
that the Loꝛd Sturton was leiſed of the Wannoz of Quipcamorc, and was 
aiſo ſeiſed of the 2 Charleton which was holden ot the ſatd 
Manno of Quincamore ; The Lozd Sturton was attainted of Felony; 
and afterwards Queen Mary gave the ſaid PYanno? of Quincamore tg 
Dir Walter Mildmay cum omnibus ſuis juribus & parcellis, {f Wag adiudged 
that the Mannoꝛ of Charleron did paſs, fo2 it is now become parcet of 
the anno? of Quincamore ; and J grant: that things which go with 
the Land ſhall — well enough : As if the Queen grant to thee Co⸗ 
parceners of thre Mannoꝛs, the liberty of TUarren in all the 
Mannoꝛs, they afterwards make partition ſo 


ath aWannoz, and the one of no2, the 
all have Cllarren. Leer 


all not have alſoa Lect 
remain in common, and there ſhall not be there, n 


ſuch partition, ſeveral Meets: And al ant in of 
two Coparceners of a Mannoꝛ it to each of them 4 . — 1— 2 
| e 


; 
3 
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HT 


11 


me 1 1 


e bath been of 


17. And as tot 


E 4 
Court 


| 8 


© © ring the term fo2 years,aslately it hath been adjudged.And a wartan⸗ 


Arbitrament. 


may be divided, as it a Feoffment in Fee be made to two with war- 
them releaſeth the warranty: videL. 5. EA. 103. 

which ertendeth in four Towns, B C. D and E. 
re 


The Low of a Dano2ereced a n 
43. 
C f &c. and afterwards 


the Caſe of Par 


of D. which 


within the Mano2: there- 

2e every part'o means of the Wano? is capable of a Court 
to be holden there. As where one is ſeiſed of a Manoꝛ to which an Ad. 
vowſon is appendant, now is the Advowſon appendant not only to the 
e 


rant might be by 


ſald Manon, but to every part of it; fo if he alien an acre, parcel of. 
Manoz with the Advowlon, the Apvowlon is now appendant to 
ſaid acre : See 43 E. 3. 26. So in the Caſe at Bar, becauſe this liberty 
and franchiſe of a Manoꝛ is thzoughout the whole Pano, and in every 
part of the Services and Oe es upon this grant of rhe Services 
and Demeſaes in North-kelſey, and of his Pano in North-kelſey, a Ma- 
noꝛ paſſeth; which Windham alſo granted and agreed unto. Note at 
this time there were but thzee Judges in this Court: And afterwards 
Judgment was given fo2 the Oetendant. 


Paſch. 27 Eliz. In the Kings Bench, Rot. 584. 
XXXIV. Alington and Bales Caſe. 


Lington and others, Erecuto2s of Sir W. Cordel late Baſter of 
the Rols, brought an Acton Debt againſt Bales: The Caſe was 


ward, the whi 

pn by 

& 

aſſurance atoꝛeſald: And the truth was, that the ſaid Bream at theme 


* * pd 
* — * 


Floud and Sir As | 29 
Perrotts Caſe. 


of the ſaid Aſſurance was bounden in a necognizance of fir hundꝛed 
pounds to one More, 15. Eliz. and afterwards More 16 Eliz. ſued a Sci. 
tac. upon the ſaid Kecogntzance; and 18 El. the bargain and ſale pay 
ſald made; and afterwards 19 Elia. More ſued fozth Excution by 
Elegit, and the movety of the ſaid Land alſurcd to Place was delivered 
in Execution to More. And if upon the whole matter the Arbitrament 
was thequeſtion. At was argued by Godfrey,that the Plain⸗ 

tiff ought to be barred; and firſt, he conceived that theſe 12 in the . 

ndenture (give and Fecher did not help he-Action, toy the ds pal , „ 
with a charge, and the general woꝛd & conceſſi di not extend Le. . 

to this collateral charge, but to the direc right of the Land only; but road. „ 
if a ſtranger had Put out the bargainee,there upon ſuch general wo2ds, 0 : 79, 2 75- 
an Action would lie, but as the Caſe cin t do not give any cau 8 
Action, fo2 the Kecognizance was a thing in charge at the time of the — 
Aſſurance: and pet lee 31 E 3. Br. Warr. Chartæ, 33: A. gufxoffeth R. with * © 
warranty, who dings a Warrantia Charrz, and recovers pro loco & tem- 
pore, und a rds d ſtranger doth recover againſt him q Rent charge 

out of the [aid Land, and it was holden, that upon the matter B. ſhould 

have erecution: the ſpecial wo2ds of the Aribitrament, upon which 

the Action is t, are, that the ſaid Platt and his Heits ſhould cn- 

Joy the ſaid Lands in tam amplo modo & forma, ug it was aſſuted anv con- 

veyed to the ſald Platt ; ergo, not in mo2e ample manner: and the ſaid , ._ ny 
Land was conveyed to Plat, chargeable to the ſaid Recognizanc 5 
therefoze if Platt enjoy it charged, there i A. auſe of Action; And op Owen Rep, 65. 
to the Covenant in the Jndenture, that nd his 1 2 Cre. 571. 
Joy quietly the ſald Lands without intertuptian of n, the Rell. 425; 
ame is a Collateral ſurety; and the woꝛds of the ON are, that platt 

ll enjoy it in tam amplo modo & forma, a it ig conveyed and aſſured by 

the afſurance afozeſaid without interruption; theſe are not woꝛds of 
afſurance, to; the aſſurance doth conſiſt in the legal'wozds of paſſing 
the eſtate : (cl. bar gain, ſale, Dedi,concefſ, and in the limitation of the 

eſtate, and not in the _ of the Convenant: And therefor it path 
been adjudged, that if 1. be bounden to A in 2828 to afſure 

to him the Manns of D, &c. it A. tender ta me an Jndenture of bar gein 
and ſale,in which are many Covenants J am not bound tpon the pr- 

ril of my Bond to ſeal and deliver it. Alſu here doth not appear an 
interruptionagainſt the Covenant in the 2 is not an 

lawful Execution, foꝛ it appeareth here, that More hath ſued Execution 

by Elegir 4 years after the Judgment in the Scire facias, in which caſe he 

ſhall be put to a new Scire facias, fo the Shet itt in this Cafe ounht to haba 

returned, that the Conuſo2 after the Recognizance had enfeoffed di- 

vers perſous, and fhewed who, and upon that matter returned, the 

Conuſee ſhould have a Sci. facias agatnft the'Froffees, vide F. N. B. 266. 

And the Court was clear of opinion againſt the Plaintiff, 


Tin. 27 Eliz. lathe Kings Bench. | 
XXXV. Floud 4nd Sir John Perrotts Caſe; 


7 Loud recovered againſt Str John Perrot, in an Action upon the Caſe : cr. c;, 
upon Nn 5 elghty ſir pounds, againft which Floud and Barlow Poſt. 26. 
rmed a Plaint of Debt in London, and attached the ſaid moeny in <= *+*- 
the hands of the ſaid Sir Joba, and hab execution accowding to the 
cuſtom of London. And now the ſatd Floud ſued a Scire facias againſt the 
ſaid Sit Jon, bye appeareB.and pleaded the laid Execution by attach 


eddy Inyo wen 
3 ay | ch ACCTL Ot. Reco 

cannot be attached by the cuſtom of Loadon: And anding 

that the cuſtom of — be layed generally 4 aliquo debito, und 


mages recovered are quoddam debirum, as it was urged by the Count 


Sir Walter Hunger- Watts and Jor- 
fords Caſe. dens dens Caſe. 


cil of — Defendant: x et the Lau is cle is clear, that Judgments given in 


of the King ought 
Ee it was lately adjud ern 


v 
— attach byrhe cu 


one's have power to vlpoſe of fu 85 &c. 

Trin. 27 Eljz. In the Kings Bench. 
XXXVI Sir Walter Hungerfords Caſe. 

Replevin by Str Walter — —— Cale was this, the Queen 


. "OO Hagge SIS of a great Waſte wn in the Pat bg 
S of Chipnam, i par mop ery of 


and Burgeſſe 
„without Greet fin wha 
ſame, 02 the ſpecial name of the be Land, 
and without any 1— 1 
to the (aſd Sir 


e (att and by . of 
2 Han Alto 


88 db n one A. foenterin th 
ate an in ebe beat” of Maya and Burgefles ta make 


Eleftion. een did lu acc ly, And — 
a pa a my 2 =; Li 
—— was holden and reſolved by the "whole Cours, 
— bea oy 2, &c. was utterly votd toi the tncertatnty 
ifa e do make ſuch a grant 
b and there — may make his choice where, 
e earned be the thing ſhall be reduced into certain- 
the Grantee cannot have againſt the Queen, which 
eed by the whole CN nd it was further —— 
not void againff the Queen her ſelf, 0 
Hungerford het tee. It was further holden p 
common perſon had made ſuch a grant, whic 
op lection, and the Coꝛpoꝛation to 
whom the grant * made e not make their election by 
d e e 
a 
| 1 take WE &c. 0 by 


95 4 direction the Attozney is to enter, & 


Trin. 27. Elix. In che Common Pleas. 
XXXVII. Watts 4 Jordens Caſe. 


| Tan way tank, an nt Jordens ad pan he ge gr 6 the Doeken · 
tum he appcated and 
IE ad Judgment n= 


Albany and the Biſhop 
of St. Alaphs Caſe. 


en n accowingly. And now came Jourden and caſt in a ut of Erroz, Ecor 
17 


aſſign C220 that he appeared upon the Capias utlagatum, ann 
pleaded tot be lle, el lng beter ming, and tiot Fbtben by 
wor b 7 —.— of pardon ; Anderſon Juſtice was of opt- 


— t it was not Erro, fo2 the Statute of 18 Elia. had diſpen- 

ſed wi 1 ous after verd . fo? the woꝛds of the Statute are, Fo2 
oth notert 0 Juvictal. Windham Juſtice contrary, 
25 e the Duginal is imbeſelled. 

not 1 led, in Law determined, and at 


Tous — 1 raving 
1 


ny Ander- Fines levyed. 
* : upon 1 
EIT 
ed in; 
. r deviſeth, that his Exe⸗ 
a Keverſion of certain Lands, of which be he dieth ſeiſed; O.. 4 


25 the ſame without deed, and good; fo? the is in by the . 

q-j-L not by the conveyance 4 the Executoꝛs: See 19 23. 
onuſee ma may help help bimſeif by pleading,as he 800 la in 

by Wehe — oꝛ grant of Ceſtuy que uſe by the Statute of K. 3. 


— 
Trin. 27 Eliz. In the Common Pleas. 
XXXIX. Albany and the Biſhop of St. Aſaphs Caſe. 


ht a Quare impedit d gainſt the Biſhop af St. ny h,who , c;. ;, 
A 1 fo2 Lapſe: The anti by Replication ſuid that befoze 3 
the ux months expired, he 2 ted to the ſai Th tſhop one Fagan, 8 in 
of Arts — P2eac er allowed, &c. dant by way of 
joynder ſaid, that the Church upon the ph tment tg ch the 
Action ts bought is a Church with Cure of Souls, and that the a- 
riſhioners there are Cn Wallici, Wallicam loquentes lin & non alia 
And that the ſald Bagſhaw could not ſpeak 07 underſtand the Welch 
Language, fo2 which cauſe he refuſed him, and gave notice to t 
aintiff of ſuch refuſal, and of the cauſe of it, &c. upon which 
laintiff did demur in Taw, And ficſt it was agreed and reſolved by 
whole Court, that in the computation of the ſir months in fuch 
— the — ought not to be accoꝛding to the Kalender, Ja- 


2 , February, &c. but Secundum —— 4 fingulorum dierum, allowin 8 
t and 55 to every Derjcant argued 0 15" 
fo 8 —— — 1. to rhe ej * in vel. 100. 
— += om bis Bar. * 2 Cro. 147. 
Dt tntitles dünne do be to 95 — by benen of Lap Departure. 


0 
abſq; hoc, that he died in 
SEED n Au 

ceſto and xr re a ! 


32 


Albany and the aye? 
of St. Aſaphs Caſe 


Ante 28. 


the tao Anceſto2 did declare his Will of the ſaid Tands, the lame was 


r- rr e E t have pleaded the ns in Bar, and 2 x 
7.1 H 6. q. in Tr efendant that J. 8. 
u ite of the Land where, = x Land devi ble. and de viſed 
the ſame to him and his Hetrs; the Plaintiff by Aeplication ſatd, that 
I. S. at the ho of the deviſe — hin a 4 &c. The Defendant b 
Rejoynder ſaid, that the cuſtom there is, that every one of the age 0 
fifteen years might deviſe his TLandg,&c. the ſame was holden a 
ture: But to this Exception the Court took not much reg ard: if 
as to the matter in Law, it wos argue d by Walmeſley, that the defect of 
the Welſh Language aſſigned by the ie Defendantin the 2 — of the 
laintiff is not a tent Cauſe of refuſal; fo2 no rthilanpng tha 
it be convenient that Lets nteehavethe ae e 
guage, vet by the La ſuch ps Fe where A 
the party hath moꝛe — Languages, * not 
retoꝛe we ſee, that many Biſhops in Wales, ys "have the 1 
re of Souls, are Engl —— and the geen, 
be learned in a . time by con nd u the Sta; 
tute of 1 El. which eſt . Common — o dain⸗ 
Port the cath Sookof — ver ſhall be put in ule in all 
Churches of Eng. and Wa. any p2oviſion there fo2 
— <Rre theſatd ane Son Ls 2 — 


* 


by a puvate Act it was done is enacted, 

he en Loan e —7. 4 is 
n e n r eſentee m a 
Curate wellen d he conceived, that by divers Statues, Aliens 


by the Common aw BEre capable of Senefices. See the Statute of of 


H 2. Cap. 12. 1 H 5. Cap. y. 14 H6. Cap.6. and befoze the ſatd laſt Statute 
Irith -men were c 'of Benefices. Gawdy Serjeant contrary; and 
he confeſſed, that at the Common Law the defects afozeſatd were not 
any cauſcs of refuſal ; but now by reaſon of a pꝛivate Aa made, 5 Eliz. 
Entituled,An Ac made 11 tranſlating of the Bible, and of the Di⸗ 
vine Service into the Welſh tongue, the lame delta is become 2 


cauſe of refuſal; in which Ac the miſchief is 2 viz. That the 
fox (f wa of Wales dtd not underſtand the Tanguage of England, t 
* was Enacted, That the Biſhops of wales ſhould p2ocure (0 
405 ang and Books of Common Pꝛaper to be impzinted in 
e, as there are Pariſhes and Cathedzal Churches 
Was and lo upon this Statute, this imperkeaion is become a gen 
Cauſe of refuſal. And a likened it to the Cale ol Coparceners andJoynt- 
tenants,who now t by the Statute of 3z H 8. Joynt-tenants 
are equally — 1 — make partition as Coparceners were by the 
Common Law; Now Partition betwirt Jo — tenants within age is 
as ſtrong as betwirt Parceners within age. But as to that point it was 
ſaid by the Loꝛd Anderſon, thut it is very tłue, that upon the ſatd Statute 
the want of Cel ein 8 1 now become a 
nod cauſe of refuſal; pur x becauſe the ing a puvate Ac hath 
not been pleaded by the —— we tid not to give our Judg- 
ment accowding to that Act, but accoꝛding to the Common Law, Ano- 
ther matter was moved, e PPE areth no ſuffictent notice 
given to the Patron after the fatd etula Fo 1895 Plat aintiffdid Frm 
The thirtenth of Auguſt (the Church vo diag t teenth of March 
befoze) the nine and twentieth of the fir months expired; 
fourth of September the Defervant gave notice to the Patron . 
refuſal , and the fourteenth of September was the Collation; and 
was ſaid by the Lazd Anderſon, that it 1 — here, that there 
are two and twenty days between Fhe ntment and the = 
tice, which is to large a delay: And the 1 hath not 
ſhewed in his Plea any cauſe fo2 the Mo 02 excuſe ol - 


o 4 


| CY | 1 fy 10 1 ct uns 1 
, * Mich 47 & 38 R At ADR bi. 1 nb ni! 


then it had been c Tf Dite, 02 vp 1:79 
and poſſibilities had been carried by reaſon of the fs; 
eration of | 
Hill. 28 Eliz. In the Kings Bench. 


XII. Taylor a Moores Caſe. | 


-- 


= 3 "hem tad] | 7 Han Wa hon i — 
— woods Caſe. ©. Caſe. 


Hill. 28. Eliz. In the Kings Bench. 
30 XII Higham aud Harewoods Caſe. 


* 


N the Caſe that one Buiry was ſeffedof j 
of a which Peſſuage 
[fan were 4 gov ap at's image wed ih Pſa 
4114 eu. Sctidene ca oe you ta him, 
| chr te gave him Jfftr 


MoreRep. 221. 
$ Len. 132. 


* 
* 


More Rep. 222. [ ner 
Co. Inſt. 11 3.2. 7 436 


to enfo2ce the de vile, and 
ip; becauſe it is found, 
dg was given aging the Plat i. Ser 7 El 
intift. See 3 Eliz. 
10. Art Sanders and Freeman, there the Oc viſe is pleaded in 
ner, Meſſuagium cum pertinentiis ad illud ipectantibus in perpetuum in 
Arthing worth. — 


Trin. 28 Eliz. In the Kings Bench. 
XLIN. Watkins and Aſtwicks c aſe. 


Aan Eje&ione frmz, it was found by ſpecial verdict, that one Maynard 
= a tin Fee upon condition of pap- 


5 be- 
Day t limitedby the Yo2t- 
and requeſt-of the other of the Heit 
Fee in 412 e be 
to redeem 


eof 18 0119 e ig 
— anp prochein amy, it 
; Cate 


——— 


8 r n. 


6. 


Lepur and — 
Caſe. 


Caſe it it ed in L 
Caſe it (oe 1 C a, 
ed the Mothe 14 


eſtrang 
Le- 
within e of fourteen years, enver was of tener 
to be in Ward, th e RET TEES 
Trin. 28. Elix. In the Rings Bench. 


XLIV. Leput au Wtoths Caſe. 


Keplevin by Lepur againft Wroth, and declared n  tortlous « 
-— 12 (the County of Eſſex; the Ga u in. 
— was, that Robert Earl of Suſſex was ſeiſed of the 
Burnham in Fee, and leaſed the ſame to to the Bt 
ears, and afterwards the ſaid Earl died, by 
ogg tn Thomas Wil Cr ark any he 
an ary Enacted 

Vite of the ſaid Earl, by virtue of the ſaid 
have, hold and enjoy; * Kc. Fas dog ce 


ane; $ P2ovided alway always, and it other ena enacted That it it houlpbe Conftrulfion 
lawful fo 4 ſaid Enel, by his d, dimifionem vel 

ſiones facere pro termino 21. e — — u 
annuali, ita quod ſuper omnes & N hujuſmodl dimiſſionem & dimitfiones anti- 
—— conſuetus vel eo maj lior reſervaretur; and tha 


A; hould be 17 55 
further the 


nd foxty pounds per 


uſuali. — m Attoꝛney general argus e the 400 L 

the ſaid Lady Frances, und fo2 two Cauſes: . becauſe it is to — 
at a day to come: =. 

and ng argued much upon conſtruct 

coꝛdin 


I. Caſe upon the Statute of H 5. 3. by 


in which the do amount to 
fon 22 be admitted to in tray of it. 


Tenements of clear value of fozty 

Statute ſhall il not be by Ak 111 
tween an Engliſh-nan and an Alien, the medietatem lin- 
guæ; ny A INES —— o in 
— doth not ſeem to ovide expeeſly 
number of the pears, 21, & non ultra: 2. antiquus 
in reaſon and nav we ought to 
ſatd Mano now 


Leaſes in Reverſion,0 70 beg 


en 
fo2 if b Act ſaſd Earl might 
months after, by the ſame reaſon he 
twenty years after , and =_ to after his 
Ii 
ſes in Reverſion: 4 know 1＋1 contrary to that, toꝛ every ſuch Leaſe is 


allowed by a Bill aſſigned; and not byt the oꝛdinary Commiſſion _ 


Troublefield and — 
blefields Caſe. 


— 


Dy. 337 b. 


Co. 1 laſt. 15. 


ſald, the woꝛds of our act ate, Dimiſſiones facere pro termino 21. annorum, 
that ſhall be meant to begin pꝛelentiy: As if A fa to you! m Lands 
fo2 one and . veats, it all be intended t 1 3.088 
he cited the Caſe betwirt Fox and Collier upon t —— of 1 Eliz. 
centerning r 41 That four years of a fozmerLeaſe 
being in being, the 25 fo2 one and twentp:years, t mans 
— good 11 notwi — —.5 the fo 19225 leaſe, fo; the lea 
gan Þ betwixt the pa ath been adjudged, that a 
aſe foꝛ — by a Bl 75 "hep 1 85 a day to come, is utterly 
— Id. And he cited the te Parques of Northampton, ho 
by ſuch an Act of whe ae 3 ours was enabled to make leoſes of 
Lands of his Cite fo2 one and twenty years, and of the ſata Lands 
an ancient leaſe was made befoze th (at aſe by bich was't * eſſe, 


to commence afte 
was allowed to be a 2 


XLV. Trin. 28 Hi. In the Kings Bench. 


Co [ver of the Mano? of t { of Arrundel did ſurrender 
his 2 ET, 9 Hi i d a 5 
5 


point a a tpectal Steward to. wer erton 
and by Clench;. Leſſee fo2 = mey, but he 
may make a deed purpozting a furren | er, Faleter of * 
Ander to deliver it. ; 


Trin. 28 Eu. ine King Bench 
XLVI. Troublfil and Froublefclds Caſe. 


L771 
T rev viver dd Wurrender to the uſe of 
(Uife fo? life, the — 


4. b. 2. TW Ke overto == _ — — 1 — died, 


252.6. 


1 =, 9 
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— and Griflina's Caſe. 8 5 * he Queen againſt 
Partridge and Partridges — Yaux and others. 


— — — — 


Trin. 28 Fliz. In the Kings Bench. 
*XLVII Parmort and Griffitia's $ Caſe. 


[2 2Debe gan an Obligation by Parmort 
— 44 — that the Obligation was made 
ertain ono tothe prima D — cee "and alleged finther 
ZE es, an b ge 5 
eh in the ſaid Indenture e fb If aliqua lis, vel contro- 
fla oriatur erum, by reaſon of ny x es 02-other agree- 
nt in the ſafd Indenture contained, that 


ve! 


£ 1 3 
a 
ny, $a And por Lis & controverha, upon which rhe fon 


is bꝛoug 
a de mut 


ere was 
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3 WET 


_—_— good: and allo 
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ament of the ſaid — 2 —— 
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15 


; 3 34s 4 ; 


2:0 5 | Mich 28, & 29. Eli. . 
. | -XEVIIL "Parrricge aud 5 22 : ON 
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Mane Naur 0 wr 
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a0zy > age's e 


? any te there- 


inſt Griffina a MWerchant-; Debt. 


ſtrictly. 


not extend to ſub yrovic taken 


— —— 


"The Quren againſt the Lord? 
Vaux, Ee. S 


Colledge in 
Reputation. 


ed that! in the time of þ Hen. the fourt Colledge of Saint Peter of 
Ethelborough WAS kounded at he fourth, the the 2 of Midd. by t y the 
b Se et College ny tr Metneng 
the kante l . 4 Colledge was diſſolbed, 1 


—.— Wo amongl of ther poſſeion $ of the agg came 1. tn 


Seco. and took one thouſayd one thouſand 
one thouſand Loads 91 ryoutgy Dhee, oe thouſand Calves, a 
entia ex decimis reoriz prædict. apud Weſtm. predict. The | 
ed, xc. That the ſaid Colledge of — . was (nuded in * 

rough, &c. per nomen Decani, & fratru 


Reo ſo to ane Cher Clark Anno 
whoalioned Zh lame ro the Detenvar CO ET TEE 
Saint Peter in Ethel „ was founded, — — Decani & capityli 
TE eee e 
C er, 
ES pemur in Lam. Manwood chief 
Queen: E pon 


&c. to 


eden, is but matter of (ur 
of alledging the ſame ſhal 
ſufficient fo p, Thatch 118 Kal 


Reaow 
and the ſame is 


edge, 
paſs, in 


_— hho ty th a 
2 — 


the nn . _ 


D, &c, 
with» 


—— 


The 7 Fee 39 


bene 


— — —— — — —— — — 


wink ——_ Any as 


t the C 
TEES SE 
BEL 110 5 1 Trax * 
1 


at Ethel bo- 
s the place 


ao ao 

riſh = 

2 

; an open Market * 15, 6. In Tr 

the rente or net tt þ he County the Dian, 

* an aſſatlt upon 8 . B. in 11 ounty of Kent, and the 

Defendant == and the 828 15 him c ll y—— D. a- 
goon Fea 


1 F —" 
* 2 — 4 


ntiſt gave the ſaid God 
took them at London, 

y, and that traverſe not holden 

might juſtify the _ of the 


goods o him at London to deliver them over to A. by 
at London, and delivered them over acco2d- 
ie Cale the 1 may well traverſe the place ſuppolſ⸗- 
4 bath conteſted an immediate 
Declarations 80558 65 m by the Plaintiff;and the delivery and 
at one time and at one place, and it had not been a good 
Defendant to ſap, that the Plaintiff delivered to him the 
at London, by fo2ce ofwhich he took them at Coventry, fo2 the 
n 1s confeft 2 — „, — — 2 the — Moe” ou 1— 
alnti a tätfing in Coventry, luca 
the 2 . ed araking ee taſon of a delivery at London, 
cannot ſtand together. But ik the * lead, that the Plaintiff 
to pa — 1 in London, by Fozce of which he took them there, 
traverſe to the ——. . dy 2 — — 

it 4 7981 to cfendant-to take 
I . 


1 0 15 85 i tbr Eau. 

of K by 

e the Pla Mano fo Besch 
1 * ie ü 

—. 

endant 

on. Sec alto 

nce is taken 


a jum fun it per notnen Decani, & 
i Petri de Echelbordugh apud Weſtm. he hath 
gert 


The Quech apainſt 1 the 
of London, and Scot. 5 


— 2 


bs rhe tee pe woe 
no ſuch 1 end 


verſefh 


Mich. 28 & 29. Eliz. In the Common Pleas. 
* gainſt rhe Biſhop of Lada, and Sem. 
a Quare imped alu che RY 


— 
FILON 1 


Fcire facia 2. 


Co. 104. 


2 Tiki 
Poſt. 211,212, Periam, that Tenant $1 T 
; Ce, 2:9, Lefſoznothnotenter witf 


220, 10 years 
immeviaiy hy eh htm it is 


the ba: De FEY i 


— 


Mich, 4.8, & 49} Eke k — 


one 
14 
A. "4 T 
T -1 . 


Wood axd Foſters 
Caſe. 


— — 


Mich. 28, & 29 Eliz. In the Common Pleas. 
IV. Wood and Foſters Cee. 


ain Humnfty Foſter and others 
Takin of one thoulany Cattle 


S888 
288828 | 


1125 


LE 


2 
= 


= 


„ and 
unde 
g che 


88 7 


— 


Cattie be delivered to him 
whom Foſter anſwered, 


483882 


bound to Foſter to that 

And it was alſo given i 

had ſeifedthe Cattle foꝛ 

of the Court upon the whole 


mo,; > 
Ar clear ot᷑ d that 

b e, during the z was 

during the ſame C en not the ſata 

ſpecial not alſo after the Terms 
erm expited the will nat accoꝛding to hts co- 

venant deliver to Puttenham one d Sheep, then Puuenham is put to 
his Action of covenant, foꝛ here the Tefſee was bound to belivet to Put- 
tenham at the end of the Term, not the ſame Cattie which were icaſed, 
but ſuch a number of Sheep, and the ſame ought to be between two 
pears ſhone, and four years ſhozne, which could not be the Sheep de- 
miſed,fo2 they did exceed ſuch degree befoze the end of the laid term x 
thentye g2ant of Puttenham During the Term is meerly void And then 
when after the Term, the Teflee, — to the covenant, delivered 
to Wood one thouland Sheep, he might well ſell them to the Plainclf; 


_— | Kimpton and AP 
Cale. myes Caſe. 


TT” —— —6—— Rn — _  — 


And ſuch was the 1 ofthe whole Court, and it was ſatd by Juſttce 
Windham, that if Þ 
that Leaſe ſomewhat remains in me, but that cannot be p2operly ſay 
a Pꝛoperty, but rather the poiſibility of a Pꝛoperty which cannot be 
granted over.See 11 H.4.177.178.22 £410.11. In the ſame plea it was 
alſo holden , that in a levin where the plaint ts of one thouſand 
Beaſts, and the Defendant juſtifies op real of ade Bei on which 
the parties are at iſſue; Now _ the Evidence the Detendant map 
ſurmiſe a leſſer number of Beaſts, and dive the Pſatntiff to pꝛove a 
greater number than that which the t hath confeſſed upon 
the Evidence; Notwithſtanding that the number ſet down in t nt 
be by the plea of the Defendant quodam modo admitted, and the leſſer 
number ſurmiſed,and the contrary not pꝛoved ſhall go in mitigation of 
the damages, and the Jury ſhall confozm their ver dia in the right of 
damages, accowing to - ooe of the number, notwithſtanding 8 
the number ſet fo2th in the plaint be not b lea denied by the De⸗ 
fendant, and ſo it was put in ure in this Caſe: fo2 the Plaint of 
Rn 2 e ch me Weeds bane tat 

zed (trty five. Note alſo in , e· 
as one Chock was returned upon ſeveral Juries in two ſeveral Cs 
at Weſtminſter, and both the Jurtes are adjourned to one day; now in 
which of the ſaid two Courts o Chock was ſwo2n, he be dil 
charged of his attendance at the other Court the ſame day. 


Mich. 28, & 29 Eliz. In the Common Pleas. 
LV. Carters Caſe. 
A bꝛought an Action upon the Caſe againſt 1.5. and declared, that 


43 


t certain Sheep to one fo2 two years,now upon Property. 


4. was poſſeſſed of certain Lands fo2 years, the Inheritance there⸗- 


ot being in the Wife of the Plaintiff, upon b Leaſe a Rent was 
ation that the Plaintiff woury 
the Defendant 


aft 


Mich. 28, & 29 Eliz. In the Common Pleas. 
LVI. Kimpton, and Bellamyes Caſe. 
Eorge Kimpton bought a Aeplevin againſt Wood and Bellamy, who 


make Conuſance as Baylies to George Burgain fo2 Damage Fea- len 


ſance.T —_—_ in Bar of the Conuſance gente he f, 


and all thole whoſe eſtate he hath in one hundꝛed and 


es 

time out of mind, &c. have had common fo2 all manner of Cattle in 
ſix Acres of Lands, whereof the place where, &c. is parcel, and ſo put 
in his Cattle, &c. againſt which, the Defendants ſap that the Plainy 
tiff, &c. had common in fozty Acres of Land, whereof the ſaid Ur A. 
cres are parcel, all lying in Communi campo, and that the Plaintiff, 
long time betoze the raking , had purchaſed two Acres pr 

ald koꝛty Acres, &c. upon which there was a demurrer 
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a 

cel of 

the Law ; 
It 


—_ 


Knights 2 The Queen and 2 
Caſe. Middletons Caſe. 


argued b at good Shuttlew t licatton totheBar 
It was ny is 5 ood, fo oz in the the Bar to the Kep r 
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ee 


to the mh ae ll ein 


24 250 
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Fell. 80, $1. 


of the ple pan he once andnor 
was clear of opin n, o2ne by the purchaſe of 
— 
Mich. 28, & 29 Eliz. In the Common Pleas, 


LVII. Knights Caſe. 


Nigh againtt reruns de pendant th 
> ths @ — that = : 
dar. 0 ak 1 — 1 * 


Abatement of 
Writ. 


eto 
n his 
neys Accounts, which was granted to 
Mich. 28, & 29 Eliz. In the Common Pleas. 


The Queen and Middletons Caſe. 
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Quare Imped. 


38 
Fi] 


24 Hl, 


and afterwards. 2 
Yano? inter &c. Querent. and 
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The Qteen and 
Middleton's Caſe. 


ö b Fine A anted and rendꝛed to t 

1 1 fe, the remainder to dhe 21d ann bs 
Ute in tafl, the remainder over to Hen. t elghth in Fee; ths War- 
quelsis attatuted of þ Txeglon, by whit te ng d, and af- 
terwards Ann died w ; after hin the ſeiſin of the Queen 
Ther news Is the Pure | voided, by w þ it ed to the Gueento 

:; The" dank did confeſs the (eiſin of the Loꝛd Say; and the 

contained in the Count until the Attainder; and pleadey 

x Queen Mary leaſed the ſaldWanoz 

h the — * — 105 koꝛty years, if the ſaid 


d acco2din and in 
became — os Twiniko 


eh became voto which 
ntment inſtituted and 
a e e ee e e in Aen. 


gunter- 
wing 
banding the Sta- 
Dtatute,the Jncumbent could not plead 
atronage, but only in dif 
we to obſerve 
received to colun- 


» and todefend his 
—_— 


221 
875 
38 
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after t 
S. his 
beca 


hs 


Kynters 
2258 


very in a Quare Imped. ſhall be bought againſt the Jncumbent only 1 H. H. 
5. 8. fo2 by the Judgment in the Fa the right of the atron- 
age is bound; and the Scire facias 18 0 nlp to2 the ion, w ch! con- 
cerns the Defendant only, and no other. And to U ve that by the Com- 
mon Law, a Quare Impedit {ay not (but upon ſuchſpectal matter) againſt 
the Incumbent alone, it is clear upon the (aid Statute of 25 E 3- Foz 
before the ſaid Statute the Incumbent could not plead auy matter 
which did trench to the right of the Patronage,and therefoze we ought 
not to pꝛeſume that the common Law was 11471 to give an 
Action againſt a ſingular perſon, who _ * Ab A ſhew and 
defend his own right, no2 traverſe the her party: And 
as to the plea here, he conceived thet ide An lea which atron 
might have now after the Statute of 25 E3the the Incumbent thail have; 
but he who ts — diſturber not in by p a eſentment, &c. he ſhall not 
plead any matter but in diſcharge 02 excuſe of the diſturbance, 47 E. 3. 
Ede ing in a Quare Impedic Counted, That King H. was derb, and 
nieſented one A. King i died, and the Advowſon deſcended to King . 

3. A. died, the now King meſented B. 22 now B. is dead, ſo it belongs 
to the King to pꝛeſent; that the Defendant bein Incumbent traverſed 
the inſtitution and induction of B. without hr kite to gy__ So 

E. 3. 19. in d Quare Impedit the King declared that he hi 

ed and reſented one R who at his preſentment was 5 
by which it — to the king Ir ; to whichthe 
ing Incumbent p 2 t the (aid B. is pet alive, and that plea was 
allowed wi tle made to himſelf, Note, that at the firſt 
Argument of this 2 e, that the Court was ot opinion againſt the De- 
fendant, becauſe he had not in his plea any intereſt tn the Advowſon, 
and by Periam the Patron Himſelf could not have had ſuch plea if he 
had been party to the Writ, therefore not the Jncumbent;and it is na 

ading in any Action,todiſcover in pleading any Ar A nee, 


od ple 
Bien: uſurpation. But at length, Murata opinione, Al 


were agreed, at Judgment ſhould be given a . — the RE And 
the Lo2d Anderſon ſhewed openly the — of their Judgment, fo2 here 
is not bare uſurpation pleaded a — e Queen, but allo an eſtate, 
ſcil. a Leaſe foꝛ years in the ſaid derived from Queen Mar . 
and that the Avoidance upon which th Action ts bzought falleth 

in the ſald Term, ſo as the Queen who is Platntiff ts encountred with 


the Leaſe of her Anceſto2, againſt cannot make title to p2e- 
- r= -app ſpecial matter; wherefoze — was given ag — 
c en. 


Mich, 28, & 29. Eliz. In the Common Pleas. 
LIX, Kynters Caſe. 
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furniture 1 28 2 5 and the Caſe m Ship 02 any 
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due fo2 certain Ballaſt bought t fo2 the tame Dt 

put into the ſafd Ship be eon be of it, and the 

tiff obtained a Aud t and 

— = nd a the matter ws, 1 that it was; 
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1 Cro. 17. 
Ce.s.Rep.12.b. 


Mich. +8, & 29 Elix. In the Common Pleas. 
LXI.. Sir Roger Lewknor and Fords Caſe. 


A Er 


od g, it was ar gued 

bought again 1 | 

with an exception of all Moods and 

ley rematned Tenant, and 1. ought 

Cinderwood in the Action fo upon every 

the Woods there g2owing are as well demiſen as the 

fo2 fo it appeareth by the Mut of Mat in domibus & boſds 

ad terminum annorum, &c. which pꝛoves, that the Trees are {are — 
e 


4 
4 


Sir Roger — 
and Fords Caſe. 


8 


49 


the demiſe, and ſo may be execepted: See Dyer 28 H 8. 19. by Shelley 
and Baldwin, A man leaſeth a Manos, except Woods and Underwoods, the 
Leſſee cuts the Trees, an Action of Waſt doth not lie againſt him fo2 
the ſame, fo2 the thing in which the Maſt is ſuppoſed to be committed 
was not demiſed, c and theretoze the Leſſee ſhall be puniſhed as a 
Treſpallo2 and not as Farmer: Fenner Serjeant contrary,and that the 
Exception of the TUods and CInderwods is meerly votd ; fo2 Shelle 

who afſigns his intereſt with the ſaty Exception, hath not any ſuc 

intereſt in the (Woods and Underwods, ſo as he can make ſuch er⸗ 
ception, fo2 he had but an oꝛdinary intereſt in them as Farmer, viz. 
Douſe-boot, Hedge-boot, &c. which intereſt cannot by any means up⸗ 
on an Aſſignment be reſerved to the Aﬀignoz, in groſs of the eſtate, 
no moꝛe than if one hath common appendant to his Land, and he will 
make a Feoffment of the Land, reſerving, oꝛ excepting the common. 
And he who hath the inheritance of the Land, hath an abſolute pꝛoper⸗ 
ty in the Trees, but the Leſſee hath but a qualiũed intereſt, and there- 
foze 21 H 6.46. the Leſſoꝛ during the term fo2 years may command the 
Trees tobe cut down: and 10 H.7.3. Leſſee fo2 years hath not any inter⸗ 
eſt in the Trees,but fo2 the loppings, and foꝛ the TT fo2 his Cat- 
tle: And in the Caſe cited, where Leſſee fo2 life and he in the Beverſion 
make a Leaſe fo2 life unto a ſtran 
bang an Action of Waf, the Telfer zor life ſhall have the place waſted, 
and he in the Keverſion te treble damages, fo2 in him was the true 
and very pꝛoperty af the Trees, and therefoze the treble damages do 
belong unto him, and not to the Leſſee fo2 life, who joyneth with him; 
and the reaſon wherefoze the Leſſee fo2 lite oꝛ years ſhall recover tre- 
ble damages againſt a ſtranger who cuts down any Trees growing 
upon the Land to him demiſed, is not in 1 — of any p2operty that 
the Leſſee hath in the Trees cut down, but becauſe he is chargable o- 
ver to his Leſſoꝛ in an Action of Waſt, in which he ſhall render dama- 
ges in ſuch pꝛopoꝛtion. So ſee 27 H.6. Waſt. 8. A leaſe fo2 life is made 
without impeachment of wat, a ſtranger of his own wong cuts down 
Trees, againft whom the Leſſee buings an Acton of Tr ; in ſuc 

Caſe he ſhall not recover treble damages, not fo2 the Trees, but only 
f02 the bꝛcaking of the Clole, and the loppings, fo2 he is not chargea- 
ble over to his Leſſo2 fo? the ſame, becauſe that his Leaſe was made 
without impeachment of Waſt;and it the Leflee hath ſuch a lender in- 
tereſt in the Trees where his Leaſe is without ———— ok waſt, 
his intereſt is leſs, where it is an oꝛdinary leaſe without any ch pave 
ledge: And the pꝛoperty which the Leſſee foz pears hath in the Trees 
in luch Caſe, is ſo appꝛopziated to the poſſeſſion, that it cannot be 
le vered from it. Windham and Anderſon Juſtices were of opinion, that 
the Exception above is meerly void: Fo2 Ford the Aſſignee of Shelly 
is now Termer and Farmer, who alone can challenge intereſt in the 
Trees againſt all but the Leſſoz, and Shelley after his of eg is 


meeriy a ſtranger. The intereſt of the Leilee, and alſo of his Allignee 
in the Trces ts of neceſſity, and follows the Farm and the Land as 
the ſhadou doth the body; And by him, where Leſſee fo2 years by rea- 
lun of his leale is to have Wind-tals, pet he cannot imploy them but 
to the benefit and p2ofit of his Farm, to2 if he (ell them 02 ſpe them 
elſewhere he ſhall be puniſhed, Rhodes and Periam Juſtices, that the ex- 
ception is god, as the fruits of the Trees, Shovelerg, &c. And after- 
wards the Tale was adjudged upon another point in the pleading, ſo 
as the matter in Law did not come to Judgment: See Saunders Caſe. 
41 Eliz. (here Leſſee doth aſſign, excepting the Timber Trees, it is 
a. vold Exception. 
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Paſch. 29 Eliz. In the Kings Bench. 
LXIII. Gray and Jeffes Caſe. 
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Paſch. 29 Eliz. In the Common Pleas. 
LXIV. Bullers Cafe. 


a Replevin ag two, who make Conuſans 
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ry from it. 2 the other party 
; — Drain ain genera without Dew- 
e to ſhew he will, and the other 
Court, t when 
w the cauſe of his di 


Caſ? betwirt Lewin and Hordin, that the 
Traverſe, as it is here, was well taken, The Number Roll ot that 
Caſe is M. 28, & 29 El. 2494. Paſch 
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Hudſon and Leighs ? Potter and Stedals 
Caſe. Caſe. 


Paſch. 29-Eliz. In the Kings Bench. 
LXV. Hudſon and Leighs Caſe. 
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Fondun, tn theft Guild-Hall by Angier of GraysTon, Alt the 
Phintiff; and in bts Argument much rely upon then 1 . 
marriage, by] in his Inſtitutions. Nuptiz Feel conſunctia 
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Leigh and Hanmers 
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accodingip, and afterwards | 
Pet notwithſtanding the condition is pzrfozmed, 
aogment was given againf the Platnrift. 
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E Warwick _ The Archbiſhop of York? Kemipe 53 
L. Barkleys Caſe. and Monons Caſe. rers aſe 


Paſch. 29 Eliz. In the Common ths 
LXVIIL The Earl of Warwick and the L12d Barkleys Cafe. 
7 ti of Warwick and Robert E no whit 
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Paſch. 29 Elia. lathe Common Peas 
LXIX. Tue Archbiſhop of York aud Martons $1 
vel Archbihop of Took recovered in an Affize of Novel diſſaiſin 
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LXX. Kempe and Carters Caſe. 
Lane N Sn, — they LI 
— SC amence char 


per Cow 
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Walker and Nevils 
Caſe. — 


Evidence of 
cuſtoms. 


piam rotulorum curiæ, Where it was never granted by copy befoze: It was 
now holden bythe whole Court, that the Jury are bound to find, Do- 
minus non conct ſſit, f02 notwithſtanding that de fatoDominus conceſſit per co 
am rotulorum curiz,Yet, non conceſſit ſecundum conſuetudinem maneri. ptædict. 97 
the ſald Land was not cuſtomary, no2 was it demifable, fo2 the cuſtom 
ﬀap ot taken hold ot it. In the ſame Caſe it was alſo ſhewed,that with- 
Flat Mano ſome cuſtomary Lands are demiſeable fo2 life o only, 
and e in Fee; and it was ſaid b Aua Lo Anderſon that he who 
give in Evidence theſe theſe ſeveral my, 0 t w the ſeveral li⸗ 
mits in which the ſeveral cuſtoms are ſe ng, as that 
Dano2 extends into two Cons, and thart ds in one of the 
owns are Se ew lein lives od — — nds 2 the other in kee, 
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cuſtom,and ſhould bind the 

to grant in Fee ſhall enable 

death of the Tenant fo? life, the 

2 may grant came again in Fee, fo2 the grant fo2 life was not 
any interruption of the cuſtom, &c. which was granted by the whole 


Court, 
las Paſch. 29. Eliz. In the Common Pleas. 
LXXI. Walker and Nevils Caſe. 


Aker and his Wife bzou zought a (Writ of Dower againſt Jervice Nevil, 

- and judgment was upon Nihil dicir, and becauſe the firſt 
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Arch age abſt t the Inhabi- Wiſeman — Wiſe 87 
tants of Freringham. mans | Cafe. 


bare Revenue, e. Another Erro2 was aſſigned, becauſe Damages 
are aſſeſſed fo2 the whole £ight years the death of the Pusband, 
3E 
were 0 n 

Tit of Dowet; and upon that matter the wit of Erro2 was allowed. 


Paſch. 29 Eliz. In the Common Pleas. 


LXXIL Archpool againſt the Inhabitants of Eyeringham. 


N an action upon the Statute of Wincheſter of Huy and Cry 

Archoopl againſt the Jnhadifants of the Dundzed of Everingham, t 
ut y found, that the Plaintiff was robbed 2 Januarii poſt occaſum ſolis, 
per lucem diurnam, and that after the obbery committed, the aus 
went to the Town of Andover, and advertiſed the Baylies of the ſaid 
Town of the laid fo and further found, that the ſald Town of 
Andover 1S tot within the 10 Dund2ed of Everingham, and that there is 
another Cow neater to the place where, c. the Robbery was done, 
than the ſaiv Town of Andover within the ſatd re ne £ 
— Town of Andover was the neareſt place where 

8 high · wa 7 bonding that upon this A =p 

Gould not — have begun is Fe fi Dir 
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that t the 5 921022 poſt occaſum ſolis, in hh was all glee 
ers are not to purine the Walefacto2s. And Walmſley Serjeant cited a 
Caſe out of 1 ———_ pellantem rota dle uſque ad 
horam in qua Stella i pparere, recedat quietus de appello, ald it is not 
reaſon to vethe nd2eders ndzeders to Follow felons at ſuch a time, when , ..___. 
roar tx 
of opinion, 

habitants are not bound to make the puree: And + Rhodes, FA. a 


Præcipe quod reddat Of Lands, the Sheriff ſummon —.— Demandant 
upon the Land in the time of night, ſuch a ſummons is meer ly void. 


Paſch. 29 Elia. In the Common Pleas. Intrat. Tris 28. Rot. 1458. 
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Paſch. 29 Eliz. In the Common Pleas. 
LXXIV. Fullwood a»dFullwoods Caſe. 


C Dekendant put in bail to t 
the Caſe, the Defendant put the Caiie 


dum 


IXXV. Paſch. 29 Elix. In the Common Pleas 
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another, it 8 Spiritual Court ſhall have the Juriſdigion, 
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longing to bis Gent 
growing and were parcel 
taking they were ſevered 2 ther nine- 
And it was holden by Aſnton and Danby, dercn k (8 con it is confeſſed on bo 
ſides that the Beans &c. were Tithes, Right of whic 
would come in debate — al thereof and Cicar, 2 both 
are ſpiritual perſons,thatt TI Dpiritu- 
al Court. See 6 E. 4. 3.22 — 24 in 1 ens 
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Paſch. 29 Eliz. In the Kings Bench. 
LXXVII. Bunny again/t Wright and Stafford. 
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Bonefant and Sir Rich. Gamock and 
Greenfields Caſe. Cliffs Caſe. 


Aſſiſe during the continuance of the firſt term. And he cited a Caſe 
lately adjudged in theExchequer. A Leflo2 entred upon Leſſee f̃oꝛ years, 
and made a Feoffment rendung ent with clauſe of Re-entry, the Leſſer 
re- entred, claiming his Term, and afterwards during the tand Term 
fo2 years, the nent reſervedupon the Feoffment upon demand of it is 
behind: Now hath the Leſſoꝛ regained the Keverſion: And ſo a Kent 
map be demanded although not 433 And all that was affirm. 
ed Solicito2 General: And ſee the wozds of the Statute of 
32 H. S. cap. 28. Rent reſerved yearly during the (atd Leaſe due and pay. 
able to the Teſſoz, &c. ſuch Rent, &c. and yet by the ſaid Statute, luch 
Leaſes may be good, although there be a fozmer intereſt foꝛ years in 
aer makiog ich new leafe, and nt coprens nabe were we 
r 7 in rei veri- 
tate, animually during the Term. . 


Paſch. 29 Eli. In the Kings Bench. 
LXXVIIL Bonefant a Sir Rich. Greenfields Caſes 


Onefant Treſpaſs againſt Sir Rich. Greenfield, and upon ti 
by Fac 5 e marter was found? rem u feces 
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to his four Executoꝛs, and 
(ould tell theſame to Str John 
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was not goo 
Devilſee 


D. 19 H.8.11. 15 H. 7. 12 Eger- 
| 8 800d b the Common Law, ann 
49 E. 3. 16, 17. iſe, that his Erecutozs ſhall ſelf 

the . 29 dieth 28 


Pajeh. 29 Eliz. In the Common Pleas. 
76 D  Gamock and Cliffs Caſe. 


Fare lader firmer Way. h2ought by Gamock ag: 0 Ci of the oof 
= Ester ator: 
* | 


Gill au Hare 
woods Caſe. 


That the King and Queen, Philip aud Mary, ſeiſed of the ſaid Manoꝛ ot 
Hockley, leaſed the ſame to Edmund Terrel f02 pears, exc exceptis & Reſervat. 
groſſis arboribus ſuper præmiſſis creſcentibus & exiſtenciblls ; Proviſa,” that if the Conditioas. 
ſaid Leſſee his Erecuto2s, 02 Aſſigns ſhall do any voluntary Maſt in 
any of the Pꝛemiſſes je demiled, that then the ſald demie ſhall be 
vold and 28 in Law; — and rafter t 
leaſe grant the n to the Tod Rich and his 
cuts down certain great Trees, which at the Une \the demiſe 
not great, but little Trees, but after, tractu temporis hei d 
at the time of the cutting down down were great, upon whom dy Rich, 
and Cle dee e d Loꝛd Rich, being Cena th 
ſaſd Mano? (inter alia) being aſſigned to her in Dower, dideater, 
condition bzoken: Jt was moved; Af the erception did extend tot 
trees which at the ofthe demile were but little trees, but after- 
wards at the time of their — down were become great; fo2 if the 
exception do ei tend to ſuchTrees,then upon the matter they were not 
demiſed, and ik ſo, then waſt cannot be aſſigned in the _ down 
98 then by the cutting of them, the condition 
Vut it the — ſhall be conſtrued to 2 1 


which — —— the cultin dimiffionis, thoſe 
m,the conn 
was of opinion, t the the exception 


prædict.erit vacua,& 
Wey ts is nor requiethe 
— 11 H. 17. K 

do Rome, a, Lars rhe Lea 
the Keverſion 
a condition; con rar 
re-entry,2 x H. 7.12.Jt 
2 — the condition. 
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LXXXI. Paſch. 29 Eliz. In the Common Pleas. 


Enger Serjcant wauld have dawn a Fine which was 
Poteſtatem, cb the Fine was to two, and rht heirs but the 1 ae 
receive ſuch Fine fo2 the incertainty of the Inheritance, 
Fes ought to be t in a' perſon certain, 
ertainty of Durvivoz, and the ſaid 909 1 
e be received at oe peril of 
d him by the whole Court. 


| Mich. 29, & 30 Eliz. In Comma Banco. 
| LXXXIL Maſcals Caſe. 


VE leaſed a Ho AG A. fo? years b ANventure, by which A. 
Maſcal to repatr t ie Leaſed, and that it 


laſcal his heirs: nd into t 
fo2 e 118 Poul 


upon 
but fo2 the not r ming of {c Within 
— the — 4 — as it is 


arnſag — nn the default of the Geparaion 


| xd. Mich. 29, & 39 Eliz. In Communi Banco 


je racy Dower, enan d part rt ofcer. 


Vower is demanded, are of 
cuſtom of ſuch Land 
—— it, and not 

: And the 


1 Wenn * 7 


a * 
eee 


Mich. 29 Elia In the Common Pleas. 


Moile and the Earl 75 
Warwicks Caſe. 


the preaty ng 8 ere within the Necozd, 11 H. 224 by Hank- 
— RE clear title fo2 the King be confefſed by the parties upon plcad- 

mo ue fo2 the laing ſo ifſuch matter appear 
45 ae 


it is not ſufficiently ailedged; fo2 he ought to have made 
—_ of the Erigent and of all the pzoceeding upon it, and the 
of the Coroners, and fo2 defect of that no title is given to 
; and of that. opinion was the Lozd Anderſon, and that it 
I! to be let 5450 in the CUrit in what Term the ſaid Beverly mag 
and the Number Koll alſo, ſo that if Beverly had demanded 
of the © Record, d, the Court might know it: And by Nelſon Chief 
Þothonotary.the Ter erminw whichthe Dut-latoyp was,oughtto becom- 
Ne BE rd e Genet in bis Coune See bog 
0 ch a title, ng n ount, 
leide ot ſur ot ſuchan Advowſon, and gꝛanted the next Avatdance to and 
that afterwards one C. impleaded the ſaid B. th of Account 
eye Court; where Nihil was — upon the ſummons, upon whit 
iſſued fo2th a Capias , upon which is returned, Non eſt inventus, &c. upon 
h an Exigent, upon which the Sheriff did return, quod ad com. tent. 
&c. & ad v . precedent. n 
& quia ad nullum eo undem comirat. it, utlagatus ſuit, AND after the 
volded. and wer by r thereof it did belong to 
preſent : _— 36-accomingiy Ann as to the Scire ins All 
es agreed, that matter the TP well en 
pd Diſcretion in upon urt to grant ſuch a Wit : And by 
two Coparceners of an Advowſon make compoſition to 
0 ap urns, and afterwards one of them dieth, her Heir within 
in Mard to the King; Church uoideth, — the King 
in ſentment, ve a Scire fa cias ſuchcom- 
r one 4-4. in Debt von alimpie contrug. 
3 out-lawed in an aqion pertonal, the 
ſee 37 H.. 26. Mhete in Debt upon an Ob⸗ 


Mich. 29, & 30 Eliz. In Communi Banco. 
LXXXV. Moile and the Earl of Warwicks Caſe. 


by Walter Molle againſt Ambroſe Earl of 
r And now came 2 Ser ⸗ 
2 wed.an Office, to'en title the Queen to 
yor 55 17 matter, Vis That one 
— e 
ife 1 a Fine * — 


that the ſald 
bis Mike, and bo 19 0 
not within the Sta- 
tute 


Moile and the Earl of, | 65 
ER Warwicks Caſe. 


tute of . H 8. f02 it was fo2 the advancement of the — o of 
the (Wife, which Anderſon granted. Vide Dyer 19 Eliz. 3 54- Caverlies Cale, 
but that is not in the Dffice : And it was moved at the Bar, har the 
— is imperfect, becauſe no Veir is fund. But Anderton, t 
fictent fo2 the _ to! 3 it be — OE the Heir, 
&c. 1 it was ONE Court, that the Court ought not Office trove. 
to receive the e, alt * one would atfirm upon gath, that it is 
the very Dffice, but it ought to be bzought in under the Gꝛeat Seal of 
and; and alſo the Court ſhall not receive it without aUWrit; and yet 
Nelfon P2othonotary wy), that the Statute of Huy — > A Wincheſ⸗ 
— was bought into the Court without a & tit under the 9 
and that was out of the Tower: And in that Caſe alſo ao Aab Id, to be brought 
that if a ñecoꝛd be pleaded in the ſame Court where it abides, the other * Co. 
party againſt whom it is pleaded may plead Nul tiel Record, as Gif the fai ee 
ecoꝛd had bin remaining in another Court, which all the 8 
taries denied, c that always it had been — 7 the 1 1 — another 
day the Cale was moved again. The the Quare Imp . 
ed, that Richard Guilford was feiſed of t my / 4.4 &c. in 
Benner his Vile, and ſo ſeiſed,they both levied a Fine there pd a Fran 
er, — Geo be droit come c 5 fo the Dug 2724 | 
r lives, the remain Peirs of t bans ; 
the remainder to the right Deirg of the Dusband; and they de the ub 
ſed, the Husband alone levied a Fine 


a pn Sur Conuſins de Hugh 
come ceo, &c. und by the ſame Fine the dip the Vughany 
and (life in —.＋— einde Bei * 14 ads 
the remainder to the rig 
ſed, the Wife entred — - and then 
the Church did become votd: _ + 


ſhewed unto the Court an Office, whic HOW 5 Yom "In which 
Wait the percloſe is, Mandamus — youu inſpectis, &c. pro nobis 
quod ſecundum leges & conſugtydinem 12 noſtri Angie Selen. Statuetis; D 
the Office did purport tharth la the ſaid N. bias w xd ag Sie eiled of the Tai Panoz 
and held the ſame of the Queen, as of he nd Kan 
ſervice in chief, and levied the Fine, ut gen and _— t 110 
died, ſed quis ſit inquior hæres dict. Ric. penitus ignorant; 
Office pzayeda (Wit to "Biſhop fo2 the Queen: And Ar 
tions were taken to the irſt becauſe it is n not may be fo 
ſaſd Office that the laid Richard died ſeiſed, in which Caſe it ma 1 Cro. 197 
any thing that appeareth in the 1 that the (ata Richard 
ſald Fine had conveyed his eſtate in the ſad Lands unto — 02 
that he was diſleiſed, ns 25 N it be not found of what 
4 — 4 = —.— 1 Ne e 
rtin, 
King, but not taꝛ the Heir toſue And bp Anderſon, P 
riam, and Rhodes, that deted in the Offic | op 
there it is expxcitlp alledged, 
Ih, becauſe no is found 
by the Lo2d Anderſon, that 
had been a material Ex 
of 32 and 34 H. 8. of Ai And 
18 ent itied to Primer ſ:iſin, becauſe 
valnicement. And by Windham, t 
Primer ſeiſin, fo by the Statute the Queen ſhall not 
but in ſuich Cale. where, if noconvevance had been 
you have had Primer ſoiſin; but in this Caſe 


— 1 no Primer ſeiſin, becauſe there 
livery. Rbod i 


rerum natura £9 


Moile and the Earl of 
Warwicks Caſe. 


ting that Richard died withou Heir, the Queen (ſhall Have Primer ſeiſin a 
gainſt the Wife of Richard, notwithſtanding the eſcheat. Walmeſley Ser- 
jeant, Af the Tenant of the King by Knights ſervice in chiet᷑ dleth ſei⸗ 

ſed of other Lands holden of a common perſon by Knights ſervice 
without eirs, the Ring ſhall not have Primer ſeiſin of ſuch Lands hol- 
den of a Subject, which Windham granted: But by Anderſon the Lond is 
put to ſue an Ouſterle mayne of the Land holden of him. And afterward 
Exception was taken to the Count, becauſe the Plaintiff hath not a- 
verred the life of the Tenant in tall, that is, of Bennet the Wife of 
Richard, to whom the Land was entailed by the ſecond Fine: But that 
Exception was dilallowed by the whole Court, and a difference put by 
Anderſon, Mhere a man pleads the grant of an Advowſon in groſs by 
Tenant in tatl, in ſuch caſe the life of the Tenant in tail ought to be 
averred,fo2 by his death the grant ceaſeth.But where a man pleads the 
of Tenant in tail of a Manoz with an Advowſon appendant, in 
ſuch caſe ſuch averment is not ry: So accowdingly Smith & Staple- 
tons Call : 5 —_—_ And here it was moved, it, in as much as by the 
firſt Fine an eſtate fo2 life was _—_ to the CUife, and by the ſecond 
Fine, in which ſhe did notjoyn,an eſtate tail was limited unto her, and 
Co. 1 laſt.z5 7, nom when theÞugband diethif he ſhall be remitted to her eſtate fo? life; 
z Cw. 489. which Windham granted; fo2 that was her lawful eſtate, and the ſecond 
eſte toxtious, "But by Rhode, Feriam, and Anderſonthe Cife is at liber⸗ 
% ty to make her eleaion which of the two eſtates ſhe will have. And as 
to the Unt to the Biſhop fo2 the Queen, the Court was clear of 
opinion, that if'ought not to be granted upon this matter: But all the 

ſtion was, if Regina inconſulra, the Court would 02 ought to pꝛoceed: 
And it was holden clearly by the whole Court, that the tenure alledged 
modo & forma, could not be a tenure in chief, fo it is ſaid, that the Land 

was holden of the King, as of the Caſtle of Dover, in Capite. 


LXXXVI- Mich. 29 & 30 Eliz. In Communi Banco 
| Intr, Paſe. 28 Eliz. Rot. 602. 


Aft was bzought by F. and his Wife agaiſt Pepy, and counted, that 
the ſaid Pepy was ſeiſed, and enfi certain perſons tothe uſe ol 
humteſf toꝛ lite, and afterwards to the ule of the Mike of the Plaintiſf 
and her Hetrs. The Defendant pleaded, that the ſafd Feoſfment was 
unta the uſe of himſelf and his Detrs in Fee, &c. without that, that it 
was to the uſes inthe Count; n which they were at iſſue ; And it 

ſaid F nt was unto the uſes con- 


was-found by verdia, that the 
| tained in the Count: But further found, that the eſtate of the 
| Defendant by the limitation uſe was p2iviledged with the im⸗ 

out eachment of Waſt. And it 


punity fo2 CMaſt. is to (ay, 
kf — oy ſhall have Judgment: And 


was moved, verdict the | 

fo2 the matter in iſſue is found fo 
to the uſes contatned in — 
is d matter not within 
the traverſe of it but matter of ſur- 
nt of 1. S. To which the other 


Wait. 
Cru. 40, 4 !. 


and the Jury find a c Feoff- 
the ding of the condition, fo it 
ſhall be had of ſuch a liber- 

ple 


| Demandant ci end enn deten eſtate in Fee, and died ſeiſe d, hav⸗ 
| ing iſſue inheritable: Now although upon the truth of the matter or is 


_—_——— w— — — — 


— — 


Bracebridge and Daker g 


viles Cafe. 


” 


not dowable de jure, yet when the parttes are a iſſue upon a point cer- 
mail __ foeigi oz ſfrange matter not in queſtion be ET 
rel 
had pleaded it in bar, we fo2eclofed the enden of of 
Oowet: Vide 38 H.6.27.47 Ez. 19. In a Preci fond reddat in the vefortt 
of the Tenant one came and ſhewed how the enant wa made de 
ag but Tenant jve oe Lands demand, t he revertion 
— to if ve Beis web. The Demandant did 
e e 1 upon which 


— 1 251 was 1 os in 17.5 je Land; Fn Toe 
ch pra — 
the Court did not ce — t mat rain, 198 16, whet . pr 


Fee 


was — tha 
1 2 1 5 ſo ih owe d gem =; 


ed, and they 19 
Demandant, fo L. ene 
parties were at iſſue upon adyi 


nf leiſed. which 2 
the Jury further find, that the — party made con = - y 
continual cla Unt be cegarded in the point of Judgment, be- 
cauſe it was pleaded in — of the veſcent. W indh. Juſtice con- 
rrary, Fozaſmuch as it appeateth untv us upon the ver dia, that the 
Ilaintiff hath not cauſe of Aion, and therefoze he ſhall not have 
0 intifcounteth of a dat 


matter 1955 nr To nat plea with any e, 
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N daton of Debt is bzo 
vs in Bat a Kerove 


LA pi 


moe, marks. 

ment fo2 the twenty marks of tht goa 

Pla n e ; nnd 5 e Executo 
ced? 33 24 

they have nothing in their hands, * is found accowingly + Afrer 


by verdict. 


to no purpole. And afterwarns ndifr ben was given hook Platntiff, ub. 53. 


Oven. 91. 


ties Hob. 53. 


d in the point of t Jubginent. But if ye Bein i ven. 31. 
mig bt 


1 —— 11 5 ee ofehem Debe — 


— — —— — 


68 Fordleys t Barker and Pigors} 
Caſe. Caſe. ! 


wards be 81 of the Teſtato2 came to the hands of the Erecutozs: 
Now the Plaintiff upon a ſurmiſe (hall have out of the ſame Kecozd 
Scire facias, to q Scire facias ti hũ ve execution of the (atd goods: But ſee 4 H 6. 4 con- 
nave Ex» trary, f02 there it is ſaid, that upon the matter the oꝛiginal is deter. 
come to Exe. mined, and (0 no Reco2d, upon which a Scire facias Can be grounded ; 
cutors hands, AND (ee Firzb, ahudgin the Caſe Scire facias, 25. by the verdia and the 
after riens enter Juugment the Oꝛʒiginal is abated? Vide ) E. 4. 9. by Moile, accozding to 
maynes plead- 33 H.6.anD (0 46 E. 3. 9. by Belknap. And the Lon Anderſon demanded of 
_ the P2othonotaries the manner of the entry of the Judgments given 
in ſuch Caſes, who ſaid, that their Entry 1s in this manner: (i.e. ) 
Quod querens recuperet, that which is expꝛeſly found by the verdict, but 
nothing of the reſidue, fo2 of that no mention is made at all. And 
the Court ſeemed to be of opinion, that where , upon mg re- 
matning in their hands, pleaded, It is found that ſome part of the 
ſum in demand ts in the hands of the Executoꝛs, there the Plaintiff 
z C:o.:7:. upon a ſurmiſe of goods come to the hands of the Erecuto2s ſhall 
Hob, 199. Have a Scire facias 3 contrary, e upon ſuch ifſue, it is found fully 
1 Cre.318-319 fo2 the Oecfendants, that they have nothing in their hands. 


592. 
"OD. 334 Mich. 29 & 30 Eliz. In Communi Banco. 
LXXXVII. Fordleys Caſe. 


debt upon an Obligation, the Condition was, that 
— the Dbligo? deliver unto the Plaintiff the 


Tender plea- Fes b 
ded. if the 
wblt 


9 Co. 79. , at a ſuch lace, pound oz ten Kine, at 
ade, dhe then choice of the &c. that then. &c-The Court. was 
043% x Clear of opinion, that efendaut in pleading dhe 


Poſt. 69. 70. . 


epf ought to tender to the as well the pounds as 
the ten Kine, and fo2 default rn 
rhe ten ine, and vetaue threat 1 part. 324 vide 14 4 4. b. 
Mich. 29 & 30 Eliz. In Commuini Banco. 
LXXXIX. Barker and Pigots Caſe. 


Executoꝛ of the TU 
ndant pleaded — 
dich they 


Tluhacker aud Elmers : Blaunchflower and? Baſſet and _ 70 | 
Caſe. Fryes Caſe. Caſe. 


Mich. 29 & 30 Eliz. In Communi Banco. 
XC. Thacker and Elmets Caſe. 


Hacker recovered in an Aſſiʒe of Novel diſſeiſin againſt Elmer certain Re- difeifa, 
Lands in Hackney, and had execution: Elmer entred upon. Thacker and the Judg- 
and ouſted W Kedifleiſed him. Thacker re-entred, and afterwards C 
byoupht a Rediſſeiſm; And it was moved, whether Thacker againſt his 
ntry might have a Rediſſeiln 2 And the opinion of the whole Court 
was, that he might well maintain the Ait, foz he is not thereby to 
recover any Land; but the Defendant of that Rediſſeiſn being convict» 
eb, ſhall be fined and impziſoned, and render double damages: Vide 
Book of Entries o:. the Judgment in a Rediſſciſin i8, Quod tecuperet ſeiſi- 
nam ſiam ot the Land. X 


Mich. 29 & yo Fliz. In Communi Banco. 
XCI. Blaunchflower and Fryes Caſe. 


- 
ending bꝛought debt upon a Bond againſt Elinor Frye, ag Exe? 
cutrix of one Andrew Frye her late Þusband,who pleaded,that (fps 
Git was bought 9 July, 27 Eliz. whereof ſhe notice the 
October after, within whichtime one Lawrence had ouight᷑ an Dugt 
ee e 
Adminiſtration of the goods of the ſatd Andrew to the ſald Elinor 
Elinor confeſſed the Action, upon which Judgment was given fo? 
ſaid Lawrence, beyond which the had not goods, upon which the now 
Plaintiff did demur in Law. And by Anderſon, the Recovery pleaded 
in bar ſhall not bind the Plaintiff, becauſe it appeateth unpon the plea 
of the Defendant, that the Adminiſtration was committed after the 
Watt purchaſed, which matter if the Oefendant had pleaded, Lawrence Adminiſtration 
could not have had Judgment to recover. As where there are three sel. = 
Erxecutozs, and debt is bought againſt two of them, if they do not . Wi. 
matter in abatment of the TUrit, but &c. 02, cone = 
nfo that the Plainri ff bach Judgment to Hecover, that gte 
W 


ſhall not bind a ſtranger whohath cauſe of Acton agaiuſt ther 
he may well TY =. it was ſaid thi 145 22 

dant by the obtain of the Letters of At 4 aifttat 

the CUrit, good a 


| vid, 14 H. 4 Fitz. 
ac commited Phe Cari purch 


* 
- 
4 


I 
7 
Matt hc 


| a-Recover 

t that it was a true Debt, in which Caſt 
hawand Periam were of aptnton pat ma 
come in on the part of e Plain » which 
13, 14 33. tix Cardinalls Cafe. © wy 
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XCII. Baſſet and Kerns Caſ. Roll Taka. 

Aer theErecuto2 ox * pheard yought.debtupon a band againſt , 

Bbtenethe Cate was: T at Kerae wag þaunD to Moc in a Obligation » Gn 
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Mich. 29 & 30 Eliz. In Communi Banc). 
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Antes 68. 
Hebeas Corpus 


Note, that the ſame Term, Mich. 29 & 30 El. Another Habeas Corpus 
was direcked WA Sfewnrs and Batlhal of the rſhalſey, fo2 
bens Corpus. ang Howel, Who made return , that the ſaid Kowel was committed to 
his cuſtody, per mandatum F. i Wallngtim Mii Principalis Secretarij, & 
unius de privato concilio Dominz Reginz, and that return was by the 
Coutt halden &nfaffirient, beraute the cauſe upon Which he was roy 
mitted, was not (et vown in the return and thecefore day was — 
| a 


Bret and Audars 
Caſe. 


amend the re teturn, and now they returned the Crit in this manner, 
ff. infra nominatus Johannes Howel commiſſus fuit, &c. ex ſententia & mandato totius 
concilii privati Dominæ Reginz; Ira quod corpus ejus habere non poſſumus, &c. 
that return was alſo holden by the Court to be inſufficient, fo2 (1 (bp 
ſoever perſon, oꝛ by what means ſoever he was committed) the 4 
lion of the return ought ta be, Corpus tamen c Fal abe habeo, and if it 
ſhall ſeem god to the be dal 1 the Puloner have his 1 
and ſhall be 8 4 ſhall — —. but it not, then he ſhall be 
remanded. And the Toure ok a difference, where one ts commuted by 
one of the Pzivy Council, fo2 in ſuch caſe the cauſe of the committing 
ought to be ſet down in the return; But contrary where the party is 
committed by the whole Council, there no cauſe need to be alleadged, 


Mich. 29 & 30 Eliz. In Communi Banco. 
xc. Bret and Audars Caſe. 


Ret ought Debt upon an Obligation agalnſt Audar, the Condition ve. up 4 

of which Obitgatton was, that the Oetendant ſhould ſtand to the Bond to per- 
Award, &c. And the Arbitrato2 awarded, that the Defendant ſhould pay form Arca. 
unto the Plaintiff ten pounds, without naming day 02 place; And ag 2*= 7 
to that the Defendant pleaded, that he was alwaps 4 ane et 
&c. without chewing any tender: yoke it mas moued, alt 
S n an as 
4+ 40, 41,42: now by 


— Wide Condition of Ait, rhe th ſum che Galt in 654 Bn Dev 
; That b 


was —.— oe the rem the of 
— the Term Fay 555 and q 4 the 
rinitys 
1 8 the the 1 ds, and the ET dene it, 


— 2 (eat the Bare en ny 2 08 
2 hich accrueth by the Award 


duty did pꝛecede the — ation the 
ther — Sen of & duty: ere the Sefendant ought to 
pleaded the tender, and ſee fee 14 * 44 A. Is bound unto B. that, 

he hath granted to the laid B. a Kent-charge out of ſuch Land, now if 


the ſaid B. ſhall enjoy the ſato Kent accowing to the fozm and effec of 
the ſaid G2ant, that then, &c. there he needs not to plead any tender, 
fo the Rent is not payable in other manner Thai it was befoze:contra- 
ry it the Condition had been fo2 the payment of the Annuity: And of 
that opinion was the 7 Court, _ he ought to have leder a ten; 
der. . matter the Audar ſhould 


aan 


— 
tion: tow cht dant AA, 
2 and ed Eh: in f a Fe be 
1 ep im, and it — 25 not ſufficte 
to the vanmificatton, as it J be bounden to convey — 


1 — 
— ——— —F— 


upon Condition, that the ſaid 12 pay to the (atd Morris his 
1. Roll. 446. Executoꝛs, &c. at the choice and elecnton of the Tafh Morris, within a 
Tir.Gonditio- month after the death of the Lady Kerne, t 108 ounds, 92 twenty 
—_ Kine, to which the Defendant pleaded that t Þlaintif within the 
on, month after the death, xc. did not make any choice oz cleaion, _ 
which the Plaintiff did domur in Law: Andthe Court was clear of þ- 
pinion, that it was a good Plea in Bar, fo2 the Obligoꝛ is nat bouh- 
5 to make a tender of both, viz. of the mony and the Ritt?; but the 

* himſelf is bounden at his peril to make election 125 a 
r- 


me you, 
chaſe Fine, 
8 


offment; and in the atntt 
td p2ecede 


is 


be 


nn big n pounds, to 


to you fucha day ten pounds in Sold, oꝛ Silver, it you do not make 
Four geen th Day, per the Duty emains pe able, 02 the thing 


pald is parcel of the penalty, quod fuit conceſſum, And ag to the pu- 
cat Lale the Coutt wascleat « 1 upon this mart th 


f ſhould be bdtted. 


Mich. 29 & 30 Eliz. In Communi Banc). 
XIII Searches Caſe. 


A Habeas Court of Common 
| to the Steward and 
| 8 quod gia pet hang 
md of by! 
houft Mabbe 
that then the of her lawful 


erm, Fortelcyes 


nde Tens that l. 9 tdi of the kan Notrdl- 
t was granted againſt them. 


Note, that the ſame Term, Mich. 29 & 30 Elz. Another Habeas Corpus 
1 - was direcked tothe Steward and Bathhat of the Bartſhalſey, fo 
aveasCorpus. ang Howel, Who made return, that the ſatd Howel was committed to 
his cuſtody, per mandatum F i Walkngham Militis Principalis Secretarij, & 
unius de privato concilio Dominæ Reginz, and that return was by the 
Court haven tirfufftrient, beravſe the cauſe upon Which he was coſa» 
mitted, was not ſet dowa in the return; and thecefoze day was — 
amen 


Bret and ms 71 ; 
Caſe. 


amend the return, and now they returned the CUrit in this manner, 
fl. infra nominatus Johannes Howel commiſſus fuit, &c. ex ſententia & mandato totius 
concilii privati Dominæ Reginz; Ita quod corpus ejus habere non poſſumus, &c. And 
that return was alſo holdeu by the Court to be inſufficient, fo2 (by what- 
ſoever perſon, oꝛ by what means ſoever he was committed) the conclu⸗ 
lion of the return ought ta be, Corpus ramen ej Ebac habeo, and if it 
ſhall ſeem gd to the Court, that the Pailoner ſhall have his Pyiviledge, 
and ſhall be diſmis t, he ſhall be diſcharged, but if not, then he ſhall be 
remanded. And the Court ton a difference, where one ts committed by 
one of the P2ivy Council, fo2 in ſuch caſe the cauſe of the committing 
ought to be ſet down in the return; But contrary where the party is 
committed by the whole Council, there no cauſe need to be alleadged. 


Mich. 29 & 30 Eliz. In Communi Bane. 
xc. Bret and Audars Caſe. | j 


BY bought Debt upon an Obligation againſt Audar, the Condition pe. upes « 
uf which Obligation was, that the Oetendant ſhould ſtand to the Bond to per- 
Award, &c. And the Arbitrato2 awarded, that the Defendant ſhould pay form A. 


unto the Plaintiff ten pounds, without naming day 02 place; . a 
pe : 
as 
ation 


to that the Defendant pleaded,. that he was always ready, and 
&c. without chewing any tender: And it was moven, That al 
that would have been a good Plea in debt upon an Arbitrament 
Caſe 18, 7 H. 4. 97- See 21 E. 4. 40, 41,42 Het now by the D 
an ot oe open ot emer ar 
a Xs 11 | 
Ovligarion to perſopm the Award ; That the Tuch was 


tween the Term and Trinity, and he, the eighth of Septem- 
e Plaintiff refuſed it. 


ber: after, tendzed the twe ds, and the Plat 
And I . rence oo Caſe 
and t ale at the Bar, fo2 in 
the duty which accrueth by th 


Caſe the duty did peceve the 


onto 


af rheDbliger 
112 — 5 


catus, Alld that wag holden inſufficient, 2 be ought to have ſhelr⸗ 
ed, he had diſcharged Him, and it is not ſuffictentto anſwer only 
to the vanmificatton, as it᷑ I be bounden to convey unto you _— 


a. MEE. 


Heydons "Smith dad * 
_Caſe. Caſe. 


7 1 the perfoxnance of of the he convition, it ig 1 to 


Debt upon Ar- 
bitrament. 


1 Cro. 904. 
Co. 354.355 


convey ed -Ar-y but ro rt man- 
A — - a 02 From e en &c. bo, 17 U con» 
* diſt hatge 

Won f ved it be to babe e 2 ofthe non damnifi- 


14 7A Bien 10. ey 5 * condition at 
3 ö EE br age rhe 
© fun mony 


N dans q dap, 


| gnton tothe vamnt- 
by the a ation 5 it; any it was holden 
Þ —— ourt, Woes the , btw the be ve — 4 thathe had 1— the 


Hare be to e 
— 15 to be 


laintiff without damage, and had not ſhewed 1 the Plea 
ad not been good. Her 12 E. 4. ſe. And after- 
wards Judgment was given fo; Uthe Plaintiff, 


Mich. 29 & 30 Elix. 
XCVI. Heydons Caſe. 


Alph Hey tending title to certain Land, entt a 
R 2 Ce a (ets trp thetitie Upon which his Le enen 
ay bk the Enquelt, he Juros were caſed by Mfg | 


h communication — — 
e 


t 
; 474 100 granted to the Defendant, might 
tales with pꝛoviſo, to? his own expedition. - 11 


Mich. 29 & 30 Eliz. In Communi Banco. 
XCVI Smith and Rirſoots al 


Mise Award, bli 


_ »f Mol. 
— —— 


— 


l t Award fo2 any thing, 
„&c. _—_—_— CC 152. 123. vide. F92 
Mich. 29 & 30 Eli. In Commani Banco. 


XCVIIL Arundel ga, Morris: 
| alt Audra Quiercht 


© 


vaſe Paſton 


Sir 


al 


TEES 
If 


Baldwin and Cocks 
Caſe. 


Intr. Paſch. 29 Eltz. Rot. 1410. In Communi Banco. 
CI. Baldwin and Cocks Caſe. 


Replevin. 


Aldwinwas Platntiff ina 222 inſt Cocks And upon the ple 
Owen 52. Caſe To Richard Waynerm 15 


in 
Poſt.225. elle 4 Ye 4; meg and Now to one AN gp 
1 Wt. 225. 4. gie Eliz. — 4 11 bee en An + veto long, * 
within 


I thout Tues f rnowthe e — he erm fo} 21 pears 


Was the Queſtion, And Anderſon co el hat th et 
foyears is not determined by — of Elizabeth. 
Shurtleworth 1 a ct hat pom upon the matter the term is . 
— beben Bra y, 3 Elia. er 199. 

— greet So martiage 6 Son and 

100 üer ro. Bray Died died _ Ache fad Toms befoze any the 

5 ny Reels Gee n 
age, 02 appointment, omination, died, the Son is married by the 


5 Ce. 9 ofntment,&c.of the rviving ds; The marriage is not within 
3 Horn 4 1-46. intent of the Covenant, and ed that upon that lage 
2 Br. 83. 148, Bench, The avmintrai e And allo be. cited this D this Cale 1 in the 25 UG 
my of 


iviment 
er 
denied, #02 in many Cales 
the Law ſhall reſpect the eriſtency of the co in the mothers belly: 
And ſee 7 Fliz. Plow. 289. where d l be taken in the diC 
junctive, as a covenant with B. to make a leaſe fo 02years of ſuch Lands 
Expoition of £0 the Catd B. and his Aligns;the ſame-thallbe conftrued, o2 his Aſſigns, 
words in deeds, AND it was Clearly agreed by the if the wo2ds 
1244 been, I Tnpeny, Elnabeth, 9 any ſo long, c. 
— oo” 'any af in D: t 
I Roll. 44; Win | 


U Feet 


of 
— — advancemeut th 
9} 


Zouch a * 75 
Cafe. 


fo: it ſhould be in vain to name the cite in the leaſe,if the teaſe ſhould 
And en bath e he rb, 0 bp The Beach bf ak th 
ments on iza [4 
leaſe was not determined, fo2 the digjuncive befoze (Child) makes 
all the limitation in the digjuncive. 


Mich. 29 & 30 El. In Communi Banco. 


C Zouch and Bamficlds Caſe. 


T3 Caſe between the Low Zouch and Bamfield was nom at 11 1 And 6g. 
the Juſtices. And Rhodes the puiſne Juſtice at that z Co. 28. 
Zouch the Demandant ſhould be barred. Four E ns 145 been 

taken to the bar: Firſt, becauſe it is not ſhewed in the 
moyety of thoſe firty meſſuages, &c. of w ich once the e Fine was 
parcel of the Mano? at the time of the vyed; "ot che Bo leading 
, that the G2zandfather of the O Avant was ſeiſed o d Maͤ⸗ 
N02, unde medietas prædictorum 60. me ſſuagiorum, Ec. a tempore cujus contrar. me- 
moria, &c. was parcel, and ſo ſeiſed de manerio prædict. unde, 2. Finis ſe leva- 
vit; and he —_— e chat the pleading, notwithſtanding that was 
god enough; fo ſaid as much in effect, contrar. cujus memoria bami- 
num non exiſtit, in the SET tenſe, which amounts to Xe ai wa Ny 
cannot remember, t that this Sm 2 Wa = 

. Vn: | * 


2: AS 10 H. 7 12. 
— Bech tz (6 that he was nm ofa Seſſuage and 
Common is appen dant,and t 
2 ot 1 whole eſtate 
Exception was taken to the title, becaule he P 


Hifſeiled, &c. 8 
e A n the nos 's the 
that the Platntiff is ſeiled: 2 i. 1 70 50 bern dath in the me: 
lent tenſe, which 1 do ſhew and declare of A e 
1laintif, the time o the plea p ca pleaded the ſubſtance of 
the wo2ds, in which the is aſſigned, is ut ſu men cannot 
remember,but — this moyety was parcel of = ; 
wo2ds atter, unde, &c. reddidit Manerium predict. „&c. 
conſtruaion as befoze. Periam conceive on the? Bat (onougyr 
cauſe afozeſaid,fo? it is not ſo 5 
the ſat moyety was parcel of the Wendt ne 
ed, and then the Fine cannot ertend unto it. 
by my bꝛother Rhodes ſhall not helpthat matter, fo th fad w 
not be conſtrued atherwiſe, but tha 
ſaid moyety was parcel, but not t 
Fine levped was parcel. Vide 32 3 
pleaded, That 4. was ſeiſe u o 
is parcel, he ought to ſay 2 5 that Panoz 25 ES 
the Mano: at the time of the treſpaſs ſuppoſe 
that the plea — good, and that it 2 — D_—_ 
the Cato lo Ir won 
levyed, fo2 ye pleads, that the Gzandfather of 
led of rhe Bauo? of N. Unde medietas pri 
—_ — non Ty — ſciſitus ies Fn ler 
of the Mano in „ as 
that is good pleading, eſpecially by FE, 
toa common intent, 1s well il enough; 
often D aſter ſhall be tale and td. 
give ſuch a conſtruaion. Anderſon to he fa 


Zouch ol —_ 
C ae. 


but is but a confirugzon — ſad fozmer 
betwirt 5441 


1 —— upon 
A = 
ne : 


os 2 

no) waged . Nt 5 w lch doeh not 

x of 1 — which was befo2e,no2 the reaſon of it;fo2 it 

erly a Statute, noꝛ do Fines receive anp ſtrength 02 virtue 
tatute. — 'be 1 

where Umpton mean betwirt the 

H. 8. Declared his Will of all his Lands, which 
rts of theLand deviſed it was doubted, o⸗ 

d fo2 2 whole atterwards came the Stat. 
doub to that intent it was made; and in 
TOs Rt EE 

mpton, 2 e 14 0 
any Lanms «c.contained oꝛ lpecified 


ſaid Will andDeviſe ſhall ſtand, 
— effect in the Law, as the 
Now, —— — that 

Iden uod but fo2 two 's. So fn our ſa 


indham to the ſame intent, and he relye 5 

i. Wham toe Aud. if one will plead a Leaſe 

22 1 2 H. 8. he need not to a- 

and yet that quality of full age is within 

Firſt all Teaſes to be made, &c. by 

f ful o ws the Lo ſo is the common uſe AY ons ob 

Ame opt ——— fo2 CI 
Ine on L Par, bc reception 
in the Guns Term in wh h it was levyed. And as to 

| Rhodes, that in g ofa Fine it needs not 
of it; and ſo are many Preſidents, vide Plowd. 

I'Stapletons Caſe, 15 Eliz. 428. There a Fine was plead- 
concord hs Fi in Octav. Sancti Hillarii 35 H. 8. & puſtea a 
dies 36 LI B. conceſla & recordata, &c. Super quem finem pro- 
Statuti fact fuer. viz. prima proclam. 7 Nl. Term. Paſeh, 
mention of the engrofling of it: And ſee the Caſe 

e 1 the Fine is pleaded ant. is 


. — | 
tis fucient to ſhew, that the Tint 
gil _—— was levyed, fo the ine is 
quidem Finis ingroſſatus fuic, & poſtra 

2 925 Taue Pal which was the ſame Teri x was 


-—— _ Touch n ne , 


Caſe. 


ment: ; Au as to the certainty which is requiſite in a Acplication. 

Bee th betwirt Wimbiſh and Talboies, Plow. Com. 4 E. 6. 42. where 

je Pla tiff CC in his Replication his title as Heir, but becauſe 
DD not J — heir, fo2 want of ſuch certainty in the Replicatt- 

on, the P ould never have Judgment, although the Juſtices 
fo2 t TR in Law then in queſtion were clearly relo!ved fo2 the 

— here in this feplication the incertaint 85 ſuc 'thatthe 
Court both no not know to which to give credit, to the lainti "02 to the 

bare matter of the Replication is not lufficient ; Fo2 tn 

—— of a Fine, to ſay, that a ſtranger to the F ine, at the time ot 

the Fine levyed, was ſciſed, was never received, but that. partes Finis ni- 


. at was the i athall Dged in avoybr yo lame — ; 
which the Demandant e ance e Fine, is 
but matter of Argument and implic And we ough ht in this Caſe 


firft to be inſured of the matter of —* ſei. Whether Zouch 02 Bamkicld 
were ae the Court doth not know to which to give credit, 39 
H.6.49.fn by an Erecutoz, the Oefenvant pleaded, that the Teſta- 
to2 mave oe Plaintiff and one 4. his Erecutoz, wich A. is SHOE, an 
pleaded, that the A. died within ſuch a Ward 

rit bought, &c. and 2 no plea, without traverſe, 

out that, he was dead, toꝛ here are 2 affirmatives, whereon a good 9 5 
cannot riſe, ſee 32 H.6. 23. Ch 74 in a geen avows 
Aent ſervice, laint.pleads,out Fee the bowantſaihavith 
< otraberleitour tat 2 es; as tothe ever 
ons of the ln en Bamfield 22 map — true,fo2 7: 
be tenants of the laid mo » at the time of the 
of the moyery it is good 70 5 


En ER oug ought 6 : 0 


leads, tat 4. was 
Dee 18 


by not ſeiſin of the pat 
to the Fine; and 
an averment of ſe 


85 


WI 


— _ 
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Zouch and Bamfields 4 


Cafe. 
lamtiff b {tcation ſatd himſelf was was bo2n at D. in En 
the Pla the it by Rep York, bode wp 2 not take a traverſe tt 


N da be 


that, that he was at Denmark,f0 02 there ſuch in 


ſuch caſe the Defendantb — — of 8288 that the t. 
was bonn at Denmark, wit be was om at D. in the Court: 
ty of York: 1 Nan be 


ed to an Affirmative; but a matter alledged 
09, micing now thr rhe Bar e and rhe Ke 


A it is, then J conceive, that if the point o 5 
d by the 

12 

lows. 


Bar ourt ſhal Judgment 
ſhall not 122 the 222 Tit be not con 
Bat, that then there ſhall be a — — And J do concet 
Repleader may be awarded upo rer in 2 


1 Ma. in od betwirt Browning an d Beſton 138. In the Plain⸗ 
tiff doth als in two plates, cin Bermeſtreet und 
wark in the County — — ;as to the * „ in Southwark 803 


dant doth quitifie ecia matter of a Leafe . 

thing to the Tr in Bermeſtreet. The Plaintiſt 58 
makes his titie by a Leaſe mote ancient than the Le ſx rothe Been: 
dant ; upon which the Defendant — rt in dee Aon 
in the Bar appearing, the Coutt a 
ina Keplevin the Defendant 4 — mage ant. © 


tiff made title by Common. 
— — — vers: which waonota deed, 
tiff di in Law: 


8 
22 ET 
of the ve 


geen e that nothing 

1m 

Iſſue is joyned, fo2 an 

But upon a demurrer 

Kr. The Book which hard been bg "Cour, 

A have p2ocuredſearch —_— 2 
onventent, 


A 
yo CO — 


eader 
—— . 


K Mn 5 
not 


good; hut if the Bar bt not 
on the cation, there a 
Be ſtons Cf r 
plead, fo2z it it A 

— —— . — 


Ea — and TX 


Count, &c. and yet the firft 


ceiued, that there it was not a Repleader; 

— — er de 

eden e 
an Aſſue joyned; Foꝛa 

Judges, &c. and ſuch was 


Judgment in the Caſe 


5 
gand hen 1s not thatthe 


Fe: 11285 82. 
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lead. Dee there 
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þ hall wp 


2 
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be Cale 
e,that we do not know 
matter doth not appear 


there 
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zbut int 
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the 
well 
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81 


men it, we do not know if the Demandant would have traverſed, with- 
that the Conuſo2 was ſeiſed, which ſhall not be a good Tra- 

— $02 abique hoc, quod partes ad ſinem aliquid habuerunt, &c. Which al 
it be a good Traverſe in Law, yet we do not know if t rhe truth of 
cauſe will ſcrve to maintain ah matter,and becauſe without altering 
wareer we cannot amend the lea. Windham to the wr ;F92 by 
the Statute of z7Eliz.we ought to judge in this caſe right of t 
cauſe and matter in Law ſhall ap Ly netther the rig 
of the caute no2 the matter in Law appeareth unto us, a 
which we can judge, (01 we know 2 to 225 of 0 8 
credit, touching the ſeiſin of the — 1 , 02 Bam 
the Fine —— fo: as to — he on edge, both Pl 
equally dubious; And he agreed the N — rt before — gemend⸗ 
ment of matters — t of the C de hocponit fe fuper patri- 


am, left out, ſo colour in Aſſize, and Tr * fo, & hoc paratus 
eſt «ſt rerificare,all which matters are —— by ite of 27. Elie. 


But he ſaid, that if in Treſpaſs the Defendant by aLeoſe 
— 2 without Gewing the 1 dy let int e it is 
— and not ih our vill ae knowledge: 15 as to the Caſe of 

5 0 the 3 it + e 3 Cer 


Writ could 4 be 1 


Stat. of 27 Eliz.tws thin 
es, in ſuch amendment. wette 8 
ter, no; alter the 


2. — that they do not amend but according to their judicial 

Anderſon, to the ſame intent, fo2 as it hath been ſai before, the truth 
of the Caſe doth not appear unto us accoꝛding to we can judge, 
and J conceive that upon — ute, we can- 
not take out one Goll and put in 2 a$ our e- 


IIA 


wert agreed. that the eee u the 
. 


t ſhall not be 
— tion to the Bat, quod ad medieta 
zee Se th 


CG 


82 Zouch and Bamfeilds} 
Caſe. 


; another matter, if now the parties demurring in Law as topart of 
Co. i laſt.71.b. the Land in demand, and being at Jſſue upon the reſidue, it the Court 
2 ſhall adjudge the matter in Law, befoze the Iſſue be tried, 02 not, 32 
H. 6. 5 & 6. In SLES fo2 taking of his Cattel, the Defendant as 

to parcel pleaded not guilty, and as to the remnant pleaded another 

Plea which the parties did demur, and there they pꝛoceeded to 

l pete the matter in Law determined, and found fo2 the Plain- 

„ and he had — thereupon fo? the damages, but the coſts 

were ſuſpended until, Kc. And the Defendant bzought his TWrit of 

Extoz. 48 E;. 15. An an Action of Maſt, as to parcel the Detendant 

leads, no Ma as to the reſt pleaded matter in Law, upon which 

e was a demurer joyned;Jt was holden, that the Iſſue ſhould not be 

tried until the matter in Law be determined: But it was ſald by Ful- 

thorpe in Treſpaſs, if the Defendanttoparcel — the Enqueit, and 

to other 2 matter in Law, in ſuch caſe he Id pꝛoceed to trial 
pzenſently, and damages ſhould be tared of the whole, as well of that 
upon whic h there was a demurrer tn Law, as of of which the JE 
ſue was joyneD, ad quod non ſuit reſponſum. See allo 11 H.. 228. In Tteſ⸗ 
paſs. the Defendant d to Iſſue fozpart;and fo2 the reſidue did de⸗ 


mut in Law, Pꝛoceſs fo2 the trial iſſued befoze the matter in Law de⸗ 
eee eee 
iſſue in l Fine ſhould have the Averment, i 


tail upon | be concetved, 

that hc ſhould not have the | that it ſhould be very peti⸗ 
lous to ou Inheritances of the he argued much upon the 
dignityof Fines out of Bratton and Glanvil, whom he callep Actores, non Au- 
thores Legia & that Fines at the common Law were of 1— rag 
until the Statute of Weſt. 2. And afterwards by the tute of 34 E. 
ot whence became to be offo little value in 
than FeoffmentsuponRecom, 

Sbut a general incertain- 

until the Statute of 4H.7. by Statute they were reſtoꝛed to 
their ancient power and virtue: Statute many ſhifts were 
deviſed, to creep out of it: So as the of 32 H. 8. was made to 
take away all queſtions and ambigutttes which were conceived upon 
the ſald Statute of 4. ** And ther we are Judges ought to 
frame our — — 222 che ty of Fines, 
fo2 ſo the po and inheritances of the Subzects ſhall be p2eſer- 
ved; And that is the reaſon, that if a ſtranger levy a Fine of my Land 
in my name, that I have notanyremedy but a Wait of Derett 2 
* who levyes the Fine, ſo if a Feme-covert levyeth a Fine of her 
nd as a Feme-ſole,the ſame ſhall bind her after the coverture,ſf the 
Dusband do not enter _ the Conuſee during the coverture and in. 
rtupt the poſſeſſion d by the Fine: And 17 E.z. and our Books 
ry plentiful to this pyrpoſe that the Law doth ærge admit of ſuch 

h nee A Fine was pleaded in Bar of Land in 


12 


himſeltto 
aan 
the r 
5 8 Nth fo, the F —— 
Ance⸗ 


<2 — 


Anceſto2 of the Demandant was pleaded in Bar by the name of Weh 
Demandant in avoidance of it would — ſatꝭ = tthe name of 
5 was R. to have avoided the f ine, but to that he was not received. 
e 1 55 Ek 

evie 

_ Y 


not be received againf a Fine ſevied by . 
ſeiled of his Tenant in his Homage. And as to 

cetved, that the Averment doth not lie #02 dim, 
as much p2tvy, as the Heir of a Tenant in Fee- 
3. eil. Eſtoppel 2.80. In a Formedon, the Texgne 


i 4 — 
to that the Dem d, 
Demandant emandant ſhouid not be received 


of was 2 holden gov 2 9 6 — See ele 


1 — phe E. 

22E 3.17. 33 E. 3. Eſtoppe 

is Tenant for lite, the —ů— 
a Fine to a ſtr t, ſur conulans 


) 
ing 
de droit 


takes back an eſtate by the ſame Fine 
the heit houly not — — > nap 
ſeifin, either ante finem, tempore finis, 02 


koꝛ it i — 1 Ke 
inder and n -be 0 
Averment 16 12 £425; A , itt 
Judge in his time, + oye in this, that if 
ſeiſed. and levieth a Fine 
&c. that the 1 ut in en * 
— — © af a9ut 

ear, fol. 1 1 
nder is over to 1 —— py aer. 


ceo, &c. he in WDEr mar ay Den 1 
I rr 1 

Nene, our out 
'wows concerning 7 Nu. 


ceptton to avoid the ſatd ne, 
e — of toem hav ough in 


Zouch a — 
Caſe. | 


Catd Fine levied: And tt is clear, that the Tue in tail is pꝛivy to 1 
he vouch hoſe 4 to the tail he is, which ſee agreed, 19 H. 8. 6 7. And 
he be vouched theCaſe of oneStamford late adjudged. Land was given to the 

Son in tail, the Kemainder to the Father in tail, the eldeſt Don 
— Fine, ſur conuſans de droit come ceo, &c. and died without Iſſue in the 
lite ot his Father, and afterwards the Father died the ſecond Son ſhall 
dien wi but it Ay Son had ſurvived the ——— 

r 


Subjects, and 
tht ' fo Fines in SS 
their romner 11 aut 
- 2 — and { ay te 


So lee ſuch 

u. 19 Eliz. — 351. Where Tr be given to Dug- 

ecial tat We ND the Husband alone levietha Fine 

and dieth ha dere e is barred: Andit hath lately been ad» 
judged b Ng e ofallt Judges of England,upon the Statute of 


Ma. [l Fines levied lamations ſhall not be day» 
EE of Adjo urnment o any Term.alte of as good 


and ſtren intents and as if ſuch Term hay 
to the end thereof, and nor 
be made 1 following Term; 
» £ Judges in the caſe 
ſee Plowden 5 - 
rag Statute of 
— — — — the (aid Statute to 
bounden as well as t 
and 115 ſat Statute = made 


FH 1 


22 


parties to the laid LOT 
n Stowells Caſe by Sanders 355, 
upon condition e Feoffee levies 
paſs, Hon is bzoken, 
Zive that in ſuch Caſe 
ears —— 
1 en 0} 
che * rat confirmed. 
Windham 


in 2 as tro Ay 
at -d, 4 —— t Fines by conci are as fully 


as ines in verit nes by con · 
— are — e as to the objection — Fines becor - 


Gunerſton and — 85 
Caſe. 


is not rite levatus becauſe that partes ad = nihil habuerunt, &c. the ſame 
is no reaſon, wherefoze this Fine ſhould not be rite levatus f02 
woꝛds rice levatus, tu the erternal fom of a Fine are tobe taken as to 4 
F ine levied, coram Edmundo Anderſon & ſocijs ſuis, where all the Juſtices 
ught to be named, and do it ſeemed alſo to Periam and Anderſon, Out 
had little reſemblance to the Cafe where 2 in tail mans a 
Leaſe accoꝛding tothe 2 ot 32 H. S. it he be not ſeiſed at the time 
of the demie, it is void; fo2 the Stat. ſpeaks keiled in tail: bat fo are 
not penned the Statutes of 4 H.7. F 2 H.8.aS 4H 7. d leviedſhall 
bind puvees.e Cranger ſtrangers, &c. & 9 3. Fines levied of any Lands en- 
tailed to the Conuſo} 02 any of his Anceſtors, and it is not a oo of th 


— — 


reſpect of the poſſeſſion which paſſeth by the but in reſpec 
Conco2d and Agreement, 

And Tenant in tail by by theſe Statutes hath as great power to bind 
the right of the entail, although he cannot 22 with the pofleffion, 

as the Tenant in Fee ⸗ſimple 11 the common Law. 

+ = to the ſame intent, All the matter reſts ws n this point, if 
the Iſſue in tail be pzivy 02 not. fo2 if he be p2tvy; then clearly he A 
bounden. And as to that, the Iſſue in tail befoze t the Statute of 32 
hath been always accounted p2ztvy. See 29H 8.Dyer 32. Tenant in tai 
of the gift of the Ring levieth a Fine, the ſame tal bind his Jſſue,fo2 
they are p2ivy. And he argued much upon the Caſes cited by the other 
Juſtices befoze, and eſpectally*upon the ſaid Caſe of Stowel and the 
Lo2d Zouch how that the Jſſue in tati is there holden pzivy ; (nd that 
the Statute of Fines unto bet to be taken and —— to enfo2e 0 5 o⸗ 
peration of Fines again (mer rs, any rhe eſtab 
of the p2eſent poſſeſſions and 7M, by 445 
perſons are ercepted by the ſaid Statute, e but this right 2 o 

poſſeſſion, no2 the Jſſuein — ——— being out of poſſeſſion 
levieth the Fine is not excepted, t of m compehended 
in —_— _ in his — he => —_—__ it, 

erous a matter it ſhould be averments and allega- 
Zong which go 9 in — _ Ae wonid d ko ſa every tine 


fall in the mouth of the — be very 
diſcontinuee | — reentr 


And he concluded bis rg 1 — 

——— and diſſeiſet 25 

are made, Tenant in 

13 his Aker ſhall not be remitted. See as to the * 175 
41 


Intr. Paſch. 24 KElix. Not. L 12. In Comuni Bauco. 
All. Gunerſton and Hatcnets Caſe: | 


e won 
an e Ok che 
tet wards the Duke granted aut of 17 5 
of five marks to Gunerſton; and after | 
thee parts did enfeoffe Hatcher in Fee, att D bis 
laid fourth part of the ſain Wanoz to Harelier in Fee, and after- 
wards Harchec being ſeited, ut fupra, reciting the (aid ſeveral 
eſpecially the ſaid fourth part deviled to 4 Hatcher at 
Gunerſton diſtreined the Cattel of Katherin Hatcher · ka the arrearages 
of the ſatd Kent, and in a feplevin avowed A- 2 and by 
the opinton of the whole Court the Avo 

fo: the fourth part of the ſaiv Mano, wh 4 ＋ - — 


a 


Avery. 


A 
88 Keys — Liveſeysꝰ 

— A D 8 

| Poole, was not agen any Nr alt b all t ano be 
now in the wee her, PCr the N ſo be Panoz be 


ST: 7 of p n, but that the owner might well 
enn and ſo Judgment was given 
CIV. Mich. 29 & 30 Zi. In Communi Banco. 
beth 
onc is 11 at abe appear foz the vouchee 
e may I — at the. =—_ appear 
Mich. 29 & 30 Eliz. In Communi Banco. 
ober to a ſtranger in 
128 —— ſt 
8 . 


e out candem quartam pattem, ad grant 7 and the grantee 
T by Serjeant Walmeſley, Jf a common Kecoverp be ta 
= paaac the at the Por, 4 
1 arance ts 
= coo 11 
ll, 
in perſon e ab lecion. And that was the clear opinion 
. Keys and Steds Caſe. 
made de- 
only, who —_— 
was denied her byt 


Voucher. 
Poſt. 291. 


e ſame — 2 as the ſaid Poole held it; and the beaſts 
and oe Tenant is ready at the Bar and vouc 
ta a r in perſon 
ought d and the fam? 
gebe Dꝛothonotaties. 
1 the Caſe was, that Sted and bis 
the Remainder 0! 


Formedon, 
2 Len. 9. 


might falſify the 
ta be received, both 
SEES 5 
| _ laft, notwithſtanding the ſaid Ex: 


| ne ety Bar he Dee 40 E. 3. 11. 
| Mich. 29 & 30 Ex. In Communi Race. 
Cl. Liveleys Cafe. 


Kight a "Thomas Liveſey of the Manno of D. & de 
orreſtæ de * 4 Tenant did demand the view 
it, — 2 — facins 


a 5 return was wap Vas a 


Writ of Right. 


Germys? Gloſſe and Hay. 2 97 
Caſe. mans Caſe. 


Mich. 29 & 30 Eliz. In Communi Banco. 
CVIL Germys Caſe. 


Ermy l2ought Debt upon a Bond againſt A. as Erecutoz, andthe 
Caſe was, TILE which, hou of A. be fol y his Er appoint cer- 2% van 


tain Tands, and named is Erecuto2s, and 
Joey thereof 28 — amongſt his Daughters when 
v have e t ene 8 mn and twenty years; 
D ace fon, in the the 


— of 

cuto2s mo the full age 0 the Daughters ſhall aflets to . 
28 the Ceſtatoꝛ? And by the clear opinion of whole Court . 22 
; me pail not be alers,foz thar this money's mire tonſperial : 


CVIII Mich. 29 & 30 Elix. In Communi Bates: 

Nan Action of Deht upon an Obligation. the Detendant C 

t tntiff [not be anſwered, fi is out-latwed, an 
= 15 8 — 8 of: 12 of D. in 
ſute 

ſaid 18. 


* 


u Unit of Erroꝛ, by 
D. then he cannot be f 


CIX. Mich. 29 & 30 Eliz. In Communi Baycs. 


T was a by the whole Court, and affirmed by the P2othono- 
res, L (in Account the D * 75 pendent 
and be taken * the Audito2s,and do dice oo 


that now a Capias ad computandum de novo ep 1g ap again 
Mich. 29 & 30 Eliz. In the Common Pleas. 


CX. Gloſſe and Haymans oo 


Oan Gloſle bzought an Action — 
Hayman, 3 . general Þ 
lpectal matter, 
held a Shop 28 „& quod illa was a — 
farthe found.that the rent the 
er 
atozeſatd,cepir & aſporravir,the ſaid Dares, and dfd co 


: 


l 
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Fr 
Ir 


5 


was mobed in Arreſt of Judgment, chat this Action, vi & 
matter doth not lie. but rather an 15210 Caſe. But 
was clear of opinion, that the — we lie, koꝛ w 
fendant was in the Shop afo Wine e 0 
by not 2 c | 
& 
"be entermieddle with them i ne any 2 


Martin and Stedds} Mounſon aud 
Caſe. Weſts Caſe. F 


them by ſale, accoding to the authozity to him committed, he is a 
Treſpaſſoz; fo2 he hath not any — 4 to carry the Wares out of 
the Shop not ſold, but all his aeg ef v is within the Shop. And 
Rodes put the Caſe of Littleton 25 deliver my 22 another 
to manure grand, 02 my Oxen toplow his Land, and afterwards he 
kills them, J ſhall have an Action of Treſpaſs againſt him: And af- 
terwards 11 was given fo2 the Plaintiff, 

Tr 


Mich. 29 & 30 Elix. 1 
C XI. Martin and Stedds Caſe. 


icha Martin, Alderman of London, bzought an Action upon the Caſe 
ainſt Stedd, and declared, That whereas the Queen by her Let- 

.of , anno 24. Of her Reign, had grant- 

e of after of th the Pint, though all Eng- 

e, ſecundum formam quarundam Indent. bes 

e ſald — — and 1— ſaid Plaintiff conficiendam, and that in 

1 ndenture was made, vy which it was agreed 

rt the 1 = the Plaintiff, that the money, in poſterum, 
in. 7 < 4 a en to the true Standard. 

it [52 Ave att the money ace 


Drfendant, machioans, &c. 


Acco2- 
ding to the the Declaration no 
Indenture, fs2 no — 11185 = -m ſhewed, and if it 
be not enrolled, * e — 5 — betwirt t 
Queen. &c. and then the 


it rhe be no 
— 
damage, ko the 8 
venant 22 the (a —— we bath not made 
the moneyacc ble, no mo2e than 
it the Farmer TI = 1 1 ＋ — fo2 


0 —— that he 4— * 
— unto theſe — rat the efenvane bar a ved thou- 


| LA 
8 ſ 0 2015 
the Judges gen e e 
eee adjozne 

Mich. 29 & 30 Bla In the Common Pleas. 

Ol Mounſon ard Weſts Caſe . 


Nas fition-of T between Mounſon and Weſt, the parties 
PEER 1 
it was made by We, 


Challenge. 


3 Len. 222, 


Sir Thomas Greſhats? 


Caſe. 
—— 28. 1 — the Coſin veav: Anvepon this challenge ex en Ha) 9 
Rn oe in 2 And it ſeemed to t Anderſon, wing of 


uncipal challenge, but only to Ly 
eis not eee ry, but only affinity : 
riam. And Rhodes cate 2 20 in the Kings Bench. Markham 
bought an Action upe upon the aint Lee, who ot at the Nil Prius Chal- 
lenged — — 1 — Sheriffs wife was ſiſter to — e 
ite, and that was befoze the Lord Dyer at Noningha b 
lenge was holden 282 to be a principal challenge4ipon 
to was cauſe in the Kings Bench: And Erro2 aſſigned in t 
fo2 that t 2 Judgment was roverneve Wh — 4 Windham the 25 
of Venire facias — affinitate, & c. ſu ty is preſumed in Lab. 
not — au Anderſon that is 70 * — of the Ju — 
and not of the pe Boer 22 E. 4. 2. The Array was challen 
ee of Plane onorha va hier duncpa anongr or 
ther 4 e 10 KH. 
7.7.16 E-3-21. And afterwards at another ermthe Ca being mo 
22 Rhodes AND Windham were Clear ai Dy. 37. 191: 
lenge; but qo and put a dilierence . 


ht e 1 ot EE 


— 
e e in Where one of 
No ng egg mn 
* I 
ther ore ofthe fe of the B. had mat ried —— 


Mich. 29 & 30 Hliæ. In the Exchequer. 
CXIIL Sir Thomas Greſhams Caſe. 


Sr the County of No ſetfep of the 
cham in the County of Norfolk, 11 Eliz. e 


ules. and that was boat — of Revocation 

ſhillings, and that after xr ſuch Vevoc 
afterwards the 1. , Dir con 
W of his 14 mn the, ount 


22 in er and pyer. 57x; 
—— Thomas Died: reſolved by the 
opinion of the Aulkices.that by 1 — 4 22 not revoked, 


hp 


but that = 


ty ſhi 
tures ad c 
Ac of 


ation was utterly 
ht to ne ny — ko 
d not y > 


x2 


Bret aud Shep-? Baxter and Bales 
pards Caſe. Caſe. 


— 


it was argued by Coke, that upon the matter, no Fine is due, fo2 all 
thoſe new uſes took their eſſence andeffec by that Ad of Partiament, 
to which the Queen her ſelf is a party, and the pzincipal Agent, and 
erefo2e againſt her own Ag ſhe not claim a Fine, &c. And alſo 
the alte n without licence is a Wong and tr ; and an Act of 
ent cannot do wong, and if partition be made betwirt Par⸗ 
ceners by Act of Parliament, no Fine is due to the Queen, which was 
in ure 23 Eliz. fo; by 22 then a Partition was made be- 
the Co-heirs of the Lond Larimer, and I do not know that any 

ine hath been demanded fo? it. 


Mich. 29 & 30 Eliz. In the Common Pleas. 
CXIV. Bret and Sheppards Caſe. 


— ich tz 
upon a 
ry, but the Ke 
parties 


ere no pꝛo⸗ 
of the 


te 
ſuch 


ve the eco 
Juſticesof the 


lieb. 29 & 30 Eliz. In the Common Pleas. 
v. Baxter ad Bales Cafe. 5 
Executoz of 1 againſt Bile 
the death of the Teffato2 
— — the 
de default ,up- 
ation to the 


the debt is extina 
Court w Sclear x debt was not 


ring, i now by the probate of the. Ci the adminiſtration is de: 
the Owinary,ye thereby | the Day WIDE 
44. | proving A x; 


Ent Vt ke he b 2. and renounced the re 


The Earl of Arundel 2 
the Lord Dacres Caſe. J 


91 


cutozlhip it had been otherwiſe; and the debt ts not extinc by the An 
miniſtration in the mean time. 


Cxvl Mich. 29 & 30 Eliz. In the Common Pleas. 
N a Franchiſe the partles are at Jiſue upon a matter triable out of 


the iſe. And it was moved, if now the fecoꝛd be ſent 
8222 Trank 
Periam Anderlc 


on utter 
e 
e 
e Baches, t 20 IRE BE, 


+ La 
late. Quod 


Mich, 19 & 30 Hl. At Serjeants Inne. 
C XVI The Earl of Arundel; aud the Lord Dacres 


Caſe. 
Hilip Earl of Arundel, and the William Howard his Bother mat» 
P rped the Daug ann s of the are ts 1 Jy 


oth dene ae of lang ne cmd re 

| 4 C 

ſubmitted themſelves to the award of Gilbert Lye nd 

Loꝛd Grey of Wilton, and Windham and Periam Juſtices; And befoze them 

at Serjeants Inne, the matter was well dehated Council learned on 

both ſides; and as unto Greiftock Lands, parcel of the Lands in 
in tai] makes a Feofftment 


ſion doth | 
was lumited b the Mm au: ede 
afcer his ſaid Fedument holds himſelf in,th 
ro Freon a betas Ea 
k; Tenan 
makes Leaſes fo? 1 carl} 
the whole | A_ Ben * MDaltbone 
Statute, pet ht or The tant 


4 | 7 A ii 1 9 by 
e x 
e 
emal betend to him, he is rented. 1 


U ae Mach. 


© - . 
7, 


Butler aud —_— Michel and E Hamington and Ry- 
Caſe. Caſe. ders Caſe. 


Debt. 


Savil Rep. 54. (0? 3 Hami 


Mich. 29 & 30 Eli. In the Common Pleas. 
CXVIII. Butler and Ayres Caſe. 


Don and Heir of Bartholmew Ay re, firſt husband of the ſaid 
We of the Plaintiff, and demanded Oower of Lands in A. and B; 
the Tenant pleaded, never —4 ſeiſed Tide Doves and the Jury found that 
the ſald Bartholmew eh 0 8 d durin 70 1 — 
a 2 preterquam, t 22 n (lic ut gareta dotari potuit 
Exception was taken to this Aerdia; becauſe that this j pee m, &c. 
doth confound the Uerdic.To which it was lald by the Court that the 
preterquam ig idle, and ſurpl Wage, opti it is — another thing than that 
which is in demand, and the the firſt Vusband of Lands in A. 
and B. is — and the ( pteterquam) wozks nothing: Another matter 
was objected, becauſe here the Jury have afſefſed damages, as incaſe 
where the Pusband d died ſeiſed, the 1 which dying ſeiſed is not found by 
the Aer did: In which Caſe it was ſaid by the Court, the Demandant 
might might ner map ae ment of the Lands, and releaſe damages; 92 b 
er that the Þugband died ein an and have a Wit to 

— 17 damages, quod omnes Pregnotarii conceſſerunt. 


Mich. 29 & 30 Eliz. In the Common Pleas, 
CXIX. Michel ad Hydes Caſe. 


Ower by Michel and his Mike againſt Lawrence Hyde, who appear- 
ed upon d Cape; And it was becauſe that t the ſaid Hyde in 
oth h was 1s but ce fo2 years of the Land of why. &c. in which caſe 
plead non⸗tenure, i now he might wage his Law or non-ſum- 
- the WL CUritbe abated:fo2 by the wager of Law he hath taken 
upon ſim the — 2 and affirmed himſelf to be Tenant, 33 H.6.2. by 
P be 1 it by Rhodes, und Windham Juſtices, that here the 
Tenant being bur Teles fo2 years is not at any miſchief, fo2 it Judg- 
ment and Erecution be had againſt him, he notwithſtanding might 
afterwards enter Demandant. "Another matter was moved, 
where the. It. A —.— was, de tertia parte Rectoriæ de D. and up- 
on that the grand Cape in manum noſtram tertiam partem Rectoriæ, 
and the e GE dne bn he ee Re Roms 
me Peres and _—_ them away with him: it was agreed 
325 Tuficest — ban a eo IA, as is intended by 
t v WUrit,but the _ ought enerally 
— t i; the © Sher _ . them. And the Ca ourt wis 
of on to commit the Sheriffto pifon fo; ſuch his miſoem2ano!, 


Mich. 29 & 30 Eliz. In the Common Plcas. 
CXX. Hamingron and Ryders Caſe. 
Ichard Haming.Erecuto) of lſabel Haming. byought Debt upon an Oblt- 


gation againſt Ryder,the Caſe wog, that 2 Was ſeiſed, & leaſed 
of Iabel,and 1711 ohnHamipg 


Utler and EL brought a Writ of Dower againſt Thomas Ayre, 


Owen Rep. 6. ton efſed; by t bis will Ley peg the (nh Ifabel io bbs 


1 Co. 52. 


1 And 162. 


uſe 1 — of the t ars of the ſaid 
m as ſhe ſhould ob - —_— 22 IF he died CORES 


— A 


Howel and — 93 
Caſe. 


that then his Son ſhould have the reſidue of the ſaid Termnot cs ; 

John died, Iſabel entred, to whom the ſaid Lawr. coveyed by. eo Deviſes. 

the ſald Land in Fee, and in the Indenture of the (aid Conveyance 
Lawr. codenanted that the ſamd Land from thence ſhould be clearly er» 
onerated, de omnibus prioribus barganijs, titulis, juribus & omnibus alijs oneribus 
quibuſcunque, Iſabel took to Pugband, the Son entreth : It now = Co- 
venant be bzoken was the queſtion. Jt ſeemed to Anderſon at the firſt 
motion, that this poſſibility which was in the Don at the time of the 
Feoffment,was not any ofthe things mentioned in the Covenant, ccil. 
fozmer bargain, title, right, oꝛ charge; But pet it was conceived bp 
him that the woꝛd bargain did extend to it, fo; every Leaſe fo? years 
is a contra, and although that the Land at the time of theFe nt 
was not charged, yet it was not diſcharged of the poo 
by Windham, If J be bounden in a Statute-ſtaple, and afterwards 

bargain and ſell as Lands, and covenant (ur 52 here the Land ig 2144.5 
not charged, but it after the condition contained in the defeazance re 
bꝛoken, ſo as the Conuſee extend, nom the Covenant is broken; And ob 
by him, the wo2d (charge) doth extend to a poſſibility, and this poſſibi· ; 
lity might be extina byLiveryas all agreed;butnot tranflated by grant, Le. £4. 
02 extinguiſhed by releaſe, as it was lately adudged in the Caſe of one C 
Carter, At another day, it was argued by Walmelley, and he much relien 
upon the woꝛds (clearly exonerated) utterly diſcharged; 02 altogether 
eroneraten, and without doubt it is a charge which may pappent and 
if it may happen, then the Land is not clare ęronerated: And alſo 
mer bargains do extend to it, and the Term is not ertin by the 
acceptance of the Feoffment afo2eſatd of Kid welly, and z that 
at the time of the Feoffment it was but a poſſibility, and no certain 
intereſt, yet now upon the marriage of label, it is become an actual 
burthen and charge upon the Land, and he cited a Caſe adjudgev,s El. 
A man ſeiſed of Lands grants a Rent-charge to begin at a vay to come 
betope which day he bargains and ſells the Lands, and covenants 

the laid Lands are diſcharged of all charges, in that caſe when 
when the Kent ought to vegin is incurred, the Covenant is 
bzoken, fo2 the Lands were not clearly eronerated, & At another day 
the Cale was moved at the Bar, And Anderſon openly in Court defa- 
red, that he and all his compantons were agreed, that the Land at the 
time of the Feoffment was not diſcharged of all fozmer Rights, 
Titles and charges ; and therefoze commanded, that Audgment 
ould be entred fo2 the Plaintiff. 


Hill. 30 Eliz. In the Kings Bench. 
CXXI. Howel and Trivanians Caſe. 


HW: brought an Aion upon the Caſe againſt Trivanian in the Agumpce. 
Common Dleas, and declared, that he Delivered certain 

cv cue bother of the Defendant made the Defenvant dis 

cuto?, and died, after which the Plainti came to the Oefendant, 

ſpake ons him concerning d goods. upon which c 

— 2 IAA — 4 

could pꝛove, 

that he would pay the value of them to t Dt: And 
Declaration was in conſideration, that the goods came to 
hands of the Teſtatoz, and alſo afterwards the gods came 


to 
Defendants hands , and Aſſum ead! was found 
ug wide: et RA 
ao 


— — — — 


upon 
fo2 the Plaintiff, and Judgment given: 
was woüght in the Kings h, and Erro; ; 
that t laintiff had not averred in his-Declar 5 t 
po the ſald Teſtato?, fo2 


Savel and Woods 


Caſe. 


Claytons 
Rep. 45- 
x Cro. 756. 


ed fo Erroz, that here is not any conliveration upon which thts p20- 
miſe could recetve any ſtrength, fo the Defendant hath not any pꝛotit 
92 advanta erebp, ſcil. by the batlmentof the ſaid gods to the B2o- 
ther of the dant; And allo it is a thing befoze erecuted, and not 
nding upon the pꝛomiſe, no? the 125 upon tt: As the Cale re- 

by the Loꝛd Dyer 10 Eliz. 272. Servant is arreſted in Lon- 

z and two men to whom the Waſter is well known, bail the ſatd 
Servant,and after the aſter pꝛomiſeth to them fo2 their friendſhip, 


to (ave them harmleſs from all coſts and damages, and in an Anion 


upon the Caſe bt upon that pꝛomiſe, the Platntiſf was barred,fo2 
— bean e koꝛ they batled the Servant of their own 
without the requeſt of the PT ADE matter which is alledg- 

= for conftderation is executed befo Mſumpſit,and the pzomt 
Snot befoze the enlargment, and ald ballment was not at the 
inſtance, 92 requeſt of the Hafer. And the Cale of one Fladen was 
cite, adjudged in the Rings Bench: The Defendant in conſidera- 
2, and natural Son of the Inteſtate, and 
ve come to his hands, pꝛomiſeth tu pay 
And in an Action upon the Caſe upon that 
cfendant pleaded he made no luch pꝛomiſe, and it was 
t no gods came to — of Defendant. And it was 


golden, that theconferation that he was Adminiſtrato2 and Son to 
Teftatoz, was not of anyfozce to maintain the Action, and after- 
wards in the puncipal Caſe the was affirmed. And it was 
be n againſt the Exe⸗ 

the Ceſtatoꝛ, fo? the 


qr Def 
jon, that SITES be 
t hal 

Executo 


Hil. 30 Eliz. In the Kings Bench. 
CXXII. Savel a Woods Caſe. 


j Caſe was; That a 22 did Libel in the ſpiritual Court a- 

nt a Pariſhoner f —— Lands within his Pariſh, 
tye Defendant came into t ngs Bench and furmtſed, and that he 
and all thoſe whole eſtate he hath in the Lands out ofwhich the Tythes 
are demanded, have uled t t five ſhillings to the Pariſh 
Clark of the ſame out ofthe ſame place:And 


v, it was agreed by the es, that of common right,. che 
n is Höttien to Ind the * Clark. 02 then he 1 ſatd 
Partth-Clark : But if the Parton 

ſuch a ſum Hath been uſed tos be 
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Higham and Rey-Z Knight andFoor-y Sir Wollaſton be 
nolds Caſe. 


mans Caſe. Dixies Caſe. 


Tythes are to be paid to ſpiritual Perſons, but a Pariſh-Clark is a 
Lay-perſon: And afterwards the Court granted a Confultatton. 


Hill zo Eliz. In the Kings Bench. 


C XXIII. Higham and Reynolds Caſe. 


N an Action of Treſpaſs the Plaintiff declared, that the Defendant 
1 Maii 28 Elz. cut down ſir poſts of the houſe of the Plaintiff at B. 


The Defendant doth juſtifie, becauſe that the Free-hold of the youre: 


10 Aprilis 27 Eliz. was to ILS. and that he by his ont 
day and year diu the Treſpaſs, &c. upon which the Plaintiff did de⸗ 
mur in Law, becauſe the Oetfendant did not traverſe, without 
that he was guiity befoze 0 after. And the opinion of Way was, 
the traverſe taken was well enough, becauſe the Free-hold ſhall 
tended to continue, &c. Vide 7 H. 75.3. But all the other thee Ju 
were ol a contrary opinion to Wray : But they all agreed, that where 
the Defendant doth juſtifie,by reaſon of his Free-holdat the day : 
ſed in the Declaration, there the traverſe (befoze) ts good enough: 5 
> ML 


afterwards Judgment was given againſt the Oekendant. 
Hill. 30 Eli. In the Kings Bench. 
CXXIV. Knight and Footmans Caſe. . 


/2'Treſpaſs by Knight againſt Foorman, the Caſe wende 

was, that one Margaret had iſſue two Sons, Rich d Thomas, 
wurrend2ed to the uſe of Richard kyg life, and afterwards to the. 
of Thomas in Fee ; they both omas being age, nder 
to the uſe of one Robert ap John in Fee, who is admitted; Richard dieth; 
Thomas dieth, having iſſue 4. who is allo admitted, anvenrers tn 50 

plaint i; 

9 


* 


Surrender of 
Copy hold 
> Land. 


Cs 1 Inft. 24. 


Land, and if his entry be lawful, oz that he be put to his the 
natureof a Dum fuit infra ætatem was the Queſtion. ra 

of opinion that it was: And ik a man ſeiſed of 8 and in th 
right of his Aike, oꝛ Tenant in tail of a Copy- hold doth f 

to the uſe of another in Fee, the ſame doth not make atiy diſce 
ance, but that the iflue in tail and the Wife may reſpectivel 
ſo was it holden in the Serjeants Caſe, when Audley, if 
was made Chancel{o? of England, was made Serjeant; ant 


it. was adjudged, that the entry of the Tutant ung lan. More $96. 


Mich. 29 Eliz. In the Exchequer. 
CV. Sir Wollaſton Dixics Caſe. 


_ 5.90 | | 1111] 03 

N Inkozmation was in the Erchequer againſt Sir Wollaſtos Dit 
Kupon theStatute of Uſury, æ upon not gutity — 
wer gave in cvidence an uſurivus Contract — a in o rure of 1 3. 
The opinion of the Court was, that the Jnfozmation exhibited a. of Uf. 
log the loan ofmoney, that the Evidence was not purſuing no2 lead 
ing to the Iſſue. And pet the Jury againſt the opinion of. the 
e e een the Delendune galley, 2 
| men c 
tain the Infounation, nog prove the e Flue „ex parte Querentis, — 

— — 


Information 
upon the Sta- 


was ſatd, there are thꝛee the Statute, i. thꝛee wo2ds, 
4 bargain, loan, and chei ce, and theſe thee ace ſeveral things; 


Wollaſton a Dixies 
Caſe. 


and theretoze, if nfo2mation be conceived upon loan, and , and the Jn — 
foꝛmet gtvcth in Evidence a coꝛrupt bargain fo2 cloth, as it is 
Cale, the ſame doth not maintain the Inkoꝛmation; So tf the Jufozma- 
tion be granted upon uſurious contract by way of mo2tgage, and giv- 
eth in Evidence an uſurious loan, ut ſupra. But it the Jnfozmation had 
been conceived generally. upan anuſurious agreement, and giveth tnE- 
vidence a loan, the ſame is good enough, ſoꝛ every loan is an agreement. 
Manwood, There cannot be any loan without bargain, no; any to 
2 bargain, 00 he contracts 02 bargains to do it, viz to 
an I : Bargain of fozbearing 1s where the firſt dap of pap⸗ 
not kept and t © parties 5 have  agreedl a further day fo2 pay 
monty &c. it appearerh in e, that it was a bargain to foz- 
heat of mony which ſhould babe been paid befoze; And the Inkoz⸗ 
mation here is upon a bargain by way of loan, where mas a bargain 
fi + Fuller, this woꝛd (Bargain) in the Statute cannot be 
gain a res 02 ſuch things, and ſo diſtina from the 
e f in aq upon loan, an uſurious con- 
dg ven in Evidence would not maintain the Fn 


n: was moved int 
a 


tweine 
. 


1 Gent 5 
any contra fo . and at; 
4 * . Ng fo2 the loan 


TEES: ko my acceptance t 
02 contrac. And by Clarke Baron, t 


. ug 
117 fo the e 


the . v0 den NF 
be 


1 nm made 0 ught tobe 
the Inkozmation ts not good fo2 
1 —— wag made; and 
— part, it is not 
ptton SSL then cp 

three thing 3 


coma was given againſt the Jnfoz- 
* is ſet fore = _ ons 

ownation undo rye io 
bearing e giving of days of payment the {ame is aged in the oe 
: matten, 
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Saliard and a 
Caſe. 


mation, but not accozding to the Statute,fo2 the Statute is in the diſ⸗ 
junctive, but the Inkozmation is tn the copulative; here in our Caſe 
the iſſue is Not guilty, under which general iſſue all the points of the 
Statute are included and ought to be tried; as unto the coxruptton the 
ſame is not ſufficiently lald, to2 no place is aſſigned where the cozrupt 
bargain was made, ergo no viſne fo; it to be tried, ergo, no trial can be, 
ergo, no iſſue fo2 it, ergo, this point of the Statute doth not come in 
iſſue,no2can it be tried upon the general iſſue, Not guilty. Alia he heid, 
that all the Dffence ought to be within the year, fo2 if une make @ 

cozrupt bargain fo2 this year, and ten years afcer he takes erceſſive uſu- 

ry, the ſame is not within the Stature to infozm upon it. And in 

truth there is no ſuch offence without cozrupt bargain, ſo as he con- 

ceived, that the wozd (Lending) is a ſtrange wo2d, but where the 

Statute ts fozbearing 02 giving day of payment,# in the Infoꝛmation 

it is giving and fozbearing in the copulative, that is good enough; 

fo2 the one woꝛd enfo2ceth the other, and is not double. Alſo the Jn: 

fozmation hath not ſhewed wzole money it ts, and therefoze it is not 

good: And afterwards Judgment was given _ the Inkoꝛmer; 

anda Writ of Erroz thereupon bꝛought in the Erchequer Chamber; 

And it was argued by Popham Attoziiey General, that Judgment ought 

to have been given fo2 the Queen and the Jnfo2mer, fo2 the ſhewing 

of the place where the coxrupt bargain was made needs not to be al⸗ 

ledged in the Anfoznation, koz the offence puniſhable bythe Statute 

18 re receipt of erccſſive ulury, and not the contra: And it was the 

Cale of one Bird, 20 Eliz. where the Platntiff ſhewed the place of the 

Aecetpt,and not of the contraa, and yet had Judgment fo2 the Queen, 

without any exception to it befoze Judgment, o2 Erro2 after, fo2 the 

contract is but inducement to the receipt, and it ſhall be tried where 

the taking was; thecefoze it is not neceſſary to ſhew the place of the 

bargatn : And it was adjozned, 


— 


Mich. 30 Eliz. In the Exchequer. 
CXXVI. Saliard and Everats Caſe. 


1 Saliard und Hen. Everat betng Re cuſants convicted, and not having 


paid twenty pounds fo2 every month,a Commiſſion ifſued fozth ta * Kr. 57. 


euyuire of theit Goods and Lands in the County ot᷑ Suffolk, ta levy there- 
on the Debt and penalty due to the Queen: And now the Commiſſion 
being returned, the parties appeared, and bytheir Councilſhewed,that 
ſome oftheir Lands returned in the Commiſſion are Copp-hold, and 
payed as to thoſe, Manus Domine Reginæ amoveantur, and that upon the 
Statute of 29 Eliz.cap 5. concerning Recuſants: viz. that upon Default 
of —_ of penalties, &c: which p2oceſs iſſued out of the Exchequer 
to take and ſetze all the goods,and two parts as well ot all theLands, 
Tenements and Heceditaments, Lcaſes aud Farms of ſuch Dffender, 
as of all other the Lands, Tenements, and Yereditaments, liable to 
ſuch ſeilure, oꝛ to the penalties afo2eſatd, by the true meaning of this 
At, __ the third part, xc. And Popham Attomey General moved, 
f a Reculant hath moze than a third part of his Lands in Copy: 
old land, if this Copy told as to the ſurpluſage ſhall be lia 
tothe penalty. Manwood chief Baron conceived, that the Copy-hold is 
liable in this Caſe by the Starute, although not direaly by expreſs 
wozds, yet within the intent of it.and that by reaſon of theſe woꝛds all 
other the lands, &c. liable to ſuch ſeiſure, &c. Walmeſ. Serjeant, Cop 
hold is not liable to a Statute Merchant 02 Staple; alſo if the 
Queen hath the Copy-hold, how ſhall the Lom have the ſerviceswhich 
the Queen cannnot dv? Alſo a Coppyets is not an Yereditament with- 
in this Statute, which extends only to Hereditaments at the common 
Lau, and not by cuſtom: Alſoin aas of 8 which are * 


98 | Wollaſton and Dixies 
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fo2 foxfeiture of Lands, Te»ements, and Hereditaments, by thoſz 

woꝛds they ſhall not foztett Copy-holds, Clark Baron, this Statute 

was made to reſtratn iecuſants from taking the benefit of their Lt- 

vings, and Copy-holds are their Livings as well as Free-holds,and by 

this Statute, the Queen ſhall not have every eſtate in the Copy-hold 

Land, but only the taking of the pony, but the fcope of the Statute 
was ta impair the Livings of Kecuſants , and that by diving of 

them fo2 want of maintenance to repair to the Church. 

Walmeſley, Ak the Statute had given to the Queen to ſeiſe two parts 

of their livings, then the Statute had extended to Copy-holds. Man- 

wood, when a Statute is made to transfer an eſtate by name of Lands, 
Tenements, and Yereditaments, the Copy-hold is not within ſuch 

Statute; but if the Loꝛds Signiozy, his Cuſtoms and Services, are 

not to be impeached, 02 taken away by ſuch Statute, then it ts other- 

wile; fo2 ſuchStatute doth not make another Tenant to the Loꝛd; 

And by him Copy-holder ſhall pay Subſidies,and he ſhall be aſſeſſed ac- 
coding. to the value of his Copy hold as well as of his Freehold, and 

in this Cale, the Queen ts to have the p2ofits of the Lands only, but 

no eſtate. At another day, the caſe was argued fo2 the Recuſants by 

Snag Serjeant, and he ſaid, that theſe wozds Lands,Tenements,and 
ereditaments are to be conſtrued, which are ſuch at the Common 

w, not by Cuſtom: Jf AJ give to one all my Lands, Tenements , 

and Hereditaments in D. my Copy-holds do not paſs,and Statutes 

which are made to take away Poſteſſtons and Hereditaments out of 
perſons ought to be ſtrictly taken, and not by Equity: The Statute of 

13 Elz. of Bankrupts enacts, that the Commiſſioners may ſell the 

Lands and Tenements of the Bankrupts; if the Statute had not 

made a further p2oviſion, - Commiſſioners could not ſell Copy⸗hold 

Lands, but there are expe $ wo2ds in the Statute fo2 that purpoſe, 

ie, ag well copy as fee: Allo the Staute of 23 Eliz.cap.4.. of Auditoꝛs and 
Receivers of the Queen doth not ertend to Copy⸗holds: And it chould 

be a great p2ejudice to the Loꝛds ot᷑ ſuch Copy-ho!ds, that the Queen 

8 ſhould have the Land. Popham, the intention of the Law ſomtimes cauſes 
en, A liberalconſtrucion ofa Statute in the letter of it, ſomtimes a ſtrict 
* Copy-bolds. AND pꝛeciſs expolition, and here it appeareth, that the intention of the 
Statute was, that the Queen ſhould have all the goods of the offten- 

der, and two parts of the Lands, &c. Leaſes and Farms, and the Ne⸗ 

cuſant but the third part of all his Lands oniy; And ther coe the Re- 

cuſant is not to have any other thing but only that which is allotted to 

him by the Statute, and that is the third part, which is allthe mainte- 

nance which theLaw allows him:and then if Copy-holds be not within 

this Statute, a Hecuſant who hath great poſſeiſtons in Copy-holds, 

and hath no Free-hold ſhould be diſpuniſhable, and hath his full main⸗ 
1 tenance, againſt tha meaning of the Statute: And he ſaid that many 
Gang things are within the meaning of a Statute, which are not within the 
Vd. co. wonds, as Bonds, Obligations and Specialties made to Recuſants, 
:2 Co. 12. (hall pals to the Queen by this Statute by foꝛce of the woꝛd, gods, ac 
coding to the meaning of the Statute, and all perſonal things are 

within the Statute, &c. pꝛofitg of the Lands, Advowſons, and the 

Uke; and the very ſcope of the Statute was to take away from Recu- 

ants all perſonal things whatſoever, and two parts of real things, as 

Leaſes, Farms, Lands,Tenements, &c. with the intent that with the 
fupertiuity of their goods and poſſeſſions, the ſhould not maintain Je- 

flats, and Seminary Peſts, people moze dangerous than the Recu- 

ſants: And by him, Lands in ancient demeſne are liable to the 

penalties by the Statute; although not by expꝛeſs wo2ds; So if a Re- 

cuſant hath Lands extended by him upon a Statute acknowledged un 
to him, that Antereſt is not p2operly a Leaſe, 02 Farm, yet it is Land 

within this Statute liable,. xc. And i J be Tenant by Elegic , 02 2 

ute, 
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Stebbs and Goodlacks 
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tute, &c. of Lands in D. not having 2 in ae ſatd Town, 
and grant all my Lands in D. my ntereſt ut ſupra, ſha . 
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Paſch. 30 Eliz. In the Kings Betichi. 
CVI. Stebbs and Goodlacks Caſe. © 
St * Goodlack, 
Etivirt q - bo e 
endant 
— 0 g bave po, 


ner which Pop and * 4 


Rumney and Saint-John and . 

Evens Caſe. Petits Caſe. 
ot, whereas the other nine every of them yielded eight Cocks, the tent 
yellded but thꝛee Cocks. ond fo this matter the Parſon libelled in the 
Spiritual Court and confeſſed the cuſtome, but fo2 abuſing of the cuſ- 
tom pꝛaped to have his Tythes in kind; the Defendant pꝛayed a pꝛo- 
hibition, and the Parſon afterwards a conſultation : And the opinion 
of Wray Juſtice was that the cuſtom was againſt common reaſon,any 
ſo void, but if it be a good cuſtom, then the Parſon ſhall have the Agt- 
on upon the caſe. 


Paſch. 30 Eliz. In the Kings Bench. 
CXXVIIL Rumney and Eves Caſe. 


Copy- holder. N Eectiont firmz by Jane Rumne nft Lucie Eve, it was holden, t 
4 I if catomary Land do — of | 2 ö — 
Poph. 39 


4 Co 22. 


483. 717.728. 
Ante 16. 


a -holver | 
c Ate ta be well again, the ſurrender 


reſerve . It was further 
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dieth, his Heir within age. 
during his 8 to pꝛay ad- 
preſented, no2 pꝛocla ns made ts —_ an miſe if 11 
though he be of full age. , n * 


Paſch. 30 Eliz. In the Kings Bench. 
CXXIX. Saint-John and Petits Caſe. 


rakterwards Petit Would 


tute 
of the Curate 
Statute of 14 


Gates and Halli-2 Prowſe and Carys Allen and Pal. 161 
wels Caſe. Caſe. mers Caſe. 


Paſch. 30 Eliz. In the Kings Bench. 
CXXX. Gates and Halliwels Caſe. 


Etwixt Gates and Halliwe! the Caſe was, one having two Sons, de- , ;... ;.. 
viſed, tha hat his eldeſt Son with his Erecuto2s ſhould take the Nor 
ũts of his Tn until his youngeſt Son ſhould — to e 
two and twenty years, And that then the ſaid d 
1* the Land to him and the Hetrs of his body: clear- 
p by the whole Court, that the eldeſt Son ſhould ce in the in- 
Zu until the youngeſt Son came to the ſaid — 


Paſe. 30 Eliz. In the Kings Bench. 

CXXXI. Prowſe and Carys Caſe. 
PRT an Acton upon the Caſe againſt Cary fo2 wos 
That tt he Plat 4 nt tneC- 


P t Fr laintiffoid SS DE in 


us in t at Weſtmin 
gullty: Wn And it it — — 1 * 


the inves aciondoth not noel, N 


1 Cr. 296. 


That thet $54: $07. 
know | 
ings are we — — and ſo it : Th adjudged, 3 p be under · 

ſtood of Letters ſmall impoꝛtance; that 


— © fo2 it be taken in malam partem, and cann 10h was not. 
any honeſt man. 


CXXXII. Paſch. 30 Eliz. In the Kings Bench. | 


Nas bounden in an Obligation ts z. upon condition, that if A 
+ deliver to B. twenty Quarters of Cozn the — twentieth 
vt F<bruary next following, datum preſentium, then, &c. and the next 
February har but eight and twenty days: And it was holden, that A. is 
not bounden to deliver the Coꝛn, until ſuch a year as is — 
then February hath nine and — 1 and at ſuch nine 
day he is to deliver the Con, and the Obligation was 'bowen good. 


Paſch. zo Flix. In the Rings Bench! 
CXXXII Allen and Palmers Caſt. 


112 was, a Copp- holder did ſurrender his 
of a ſtranger fo? li ——— to the uſe of 
or rhe Copy- holder, w erwards (urrendzedhis everſionto 
of a —— in Feet died, and the Tenant fo2 life died. and 
Detr. of Palmer the Copy-holder entred; And by Cook nothing re | 
in the Copy: holder the the (aid ſurrender, but the Fee is 

his ri (ht. eirs, fo2 it ge had not made any (ſuch ſecond furrender, — — 
Veir Id be in, not by deſcent but by purchaſe. And 

difference is, where a ſurrender is to the uſe of himſelf Ten 
afterwards to another in tail, the remainder to the right b 2 him 
ha ſurrendꝛeth, there his Oeirs ſhall have it by deſcent;contrary whete 
the ſurrender hath not an eſtate fo2 life 02 in tail u mited to _— 


» 


pearle and Ed-Y Wak 
wards Caſe. — 


there his Heir ſhall enter as a purchaſoz, 2 1 uſe had been limit⸗ 
ted to the right er of a ſtranger, n by him, if a Copy-holder ſur- 
render to the uſe right Land 1 remain in the Low 
— the death ofthe Copy-y0 I 105 then his known, Kc. See 
er 99. eoffment to the ute of his Wife foz 
las; afterwards to 0 theuſe oth right Heirs of the body of t bus: 
— —— yy 1 the t p 4.1 di tbe * 
| e 
D Mn n Fee, am and levieth; a 


A a 
forte n he right Petr 
45 dieth: Now 5 ife tail 
i ofthe 1 rih ſhe ſhall not loſe per ents 
eirs of the 


ts hat render and t 2 — 4 it 10 f ry dp — 
not as a der. And a man cannot tail a Remainder to his 


ra he is living, unleſs it begin firſt in himſelf, See Br Fry 
93 


Paſch. 30 Eliz. In the Kings Bench. 
CXXXIV. Pearle and Edwards Caſe. 


Caſe wa Defendant had leaſed Lands to lain. 
iin renveing Rent lorcertain © Mr 


Paſeh. 30 Eliz. In the Kings Bench. 


CXXXV. Wakefords Caſe. 
Earl of Bedford of © of Rlold ree-hold 
"rex ora Copy-oier ar 3nd of Inherſanceunt Into 
0 Ie war holden by the "th 
is and utterly go 
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Docton and Prieſts 
Caſe. 


Cook and Songats 
Caſe. 
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Paſch. 30 Eliæ In the Kings Bench, 
CXXXVI. Docton and Prieſts Caſe. 


N Treſpaſs fo2 breaking of his Cloſe, it was found by ſpecial ver- co. 5. 


dict, that two were Tenants in common ot a houſe, and of a cloſe 
avſopning to the houſe, and they being in the houſe make partition 
without deed of the houſe and the cloſe, ſee 3 E. 49. o. Partition with- 
out dced upon the Land is good enough: Vile 3 4.4.1. And it ſeems by 
EA Partition made upon the Land amounts to aLivery: Vide 2 Eliz. 
Dyer 179. Partition by wo2d out the County void, 19 H.6.25. Betwirt 
Tenants in common not god without deed; 47 E. 3-22. being upon 
the Land it is god without veed: Two Joynt-tenants make partition 
by wo2d, æ make partition in another County, the ſame is no partition, 
fo as co that matter the common Law is not altered by the Statute, 
bur as to compel ũich perſons to make partition. Wray Juſtice concet- 
ved, that the partition here being without deed was not good, al- 
though made upon the Lands: Vide 18 Eliz. Dyer 35. And at another 


2 Roll. z55. 


day Wray ſatd, that partition by Tenants in common without deed oy. : 79. 


whereſoever it is made is good; but in this caſe it appears, that the 
parties who made the partition were in the houſe (fo2 they were Te- 
nants in common of the Meſſuage and a cloſe adjopning to it) and 
made partition, that one ſhould have the houſe, and the other the 
cloſe, ſo as they were not upon the clofe when they made the partition, 
and then it was void kon the cloſe, and if fo2 the cloſe then alſo fo; 
the houſe. And Judgment was given accozdingly, : 


Paſch. 30 Eliz. In the Kings Bend. . 
CXXXVIL Cook and Songats Caſe. 


Nan Action upon the caſe by Cook agatnſt Songat, the Plaintiff de⸗ 

Clared, Quod cum quædam Lis and controverſie had been moved be- 
twirt the Plaintiff Lo2d of the Banoz, &c. and the Defendant claim- 
ing certain Lands parcel of the ſaid Manon, to hold it by copy; and 
whereas both parties ſubmitted themſelv?s to the r and Ar⸗ 
bitrament of 1.5. Counſelloꝛ at Law, concerning the ſaid Land, and 
the title of the Oefendant to it: Che Defendantin conſideration that 


the Plaintiff pꝛomiſed to the Defendant, that if the ſatd 1.5. ad⸗ 
judge the ſaid Copy to be good and ſufficient fo the title of the De- 
fendant, that then he would ſuffer the Defendant to enjoy the ſain 
Land accowdingly without moleſtation : The Defendant r cally 


pꝛomiſed the Plaintift, that if the ſaid I. S. ſhould adjuge the ſaid Co- 
py not ſuifictent to maintain the title of the Defendant, that then - 
would deliver and ſurrender the poſſeſſion of the ſaid Land to t 
Plaintiff without any ſute: And ſhewedfurther, that 1. S had awarded 
the (ſatd Copy utterly inſufficient, &c. yet the Defendant did continue 
the poſleſſion of the Land, c And by Godfrey, here is not anyconſider- 
ation: But by Gawdy, the ſame is a good and ſufficient contideration, 
7-57 Pin — Has d vartances and ſutes: And Judgment was given 
Jaintiff, 


6 Co. 12, 


Pawlet and Law- Sir John Braunches ; 
rences Caſe. Caſe. 


Paſc. 30 Eliz. In the Kings Bench. 
CXXXVIIL Pawlet and Lawrences Caſe. 


Eorge Pawlet bzOUght an Action of Treſpaſs againſt one Lawrence, 
arſon of the Church of D. foꝛ the taking of certain Carts load. 
ed with Co2n, which he clatmed as a poztion of Tythes in the Right 
of his Wife 3 and ſuppoſed the Treſpaſs to be done the ſeven and 
twentieth of Auguſt, 29 Eliz.t upon Mot guilty it was given in evidence 
on the Defendants part, that the Plaintiff delivered tohim a Licence 
to be married, bearing date the eight and twentieth of Auguſt, 29 Eliz. 
and that he married the Plaintiff and his ſaid Wife the ſame day, ſo 
as the Treſpaſs was befo2e his title to the Tythes : And it was hol- 
den by the whole Court, that that matter did abate his Bill: But 
it was holden, that if the Treſpaſs had been aſſigned to be commit- 
ted one day after that, it had been good; but now it is apparent to 
the Court, that at the time of the Treſpaſs aſſigned by himſelf, the 
Plaintiff had not Title, and therefoze the Action cannot be maintain- 
ed upon that evidence, fo2 which cauſe the Plaintiff was Non. uit. 


Mich, 30 Eliz. In the Kings Bench. 


CXXXIX. Sir John Braunckes. Caſe. 


Nn N the Caſe of Sir John Braunch, it was ſaid by Cook, that it a Copy- 
holder be dwelling ina Town long diſtant from the Banoz, a ge- 
ue tal warning within the Bano? is not ſufficient, but there ought to 
be to the perſon notice of the day when the Court fhall be holden, xc. 
Copy- holder. Fo his not coming in ſuch cale cannot be called a wtilful refuſal: So 
if a man be ſo weak and feeble that he cannot travel without danger, 
ſo it he hath a great Dffice,&c. theſe are good cauſes of ercuſe: It was 
alſo holden, that if a Copy-holder makes default at the Court, and 
be there amerced, 5 — that the amercement ve not eſtreated, 4 
levyed, yet it is a diſpenſation of the fozfetture. Gawdy Juſtice, 
the — be impotent, the Loꝛd may ſet a ine upon him, and 
if he will not pay the Fine, then it is reaſon that c ſhall fo2feir his 
Land. Egerton Sollicitoz, Warning to the perſon of the Copy-holder 
is not neceflary,fo2 then, it the Lozd ofa Manoꝛ hath one Copy-holder 
of it dwelling in Corawal, and another in York, &c. the Lod ought to 
ſend his Bapliff to give notice of the Court to them, which ſhould 
be very inconvenient, and by him continual default at the Court doth 
amount to a wilful refuſal. And by the whole Court, general warn- 
1 Cro.353- ing within the Paritd s ſufficient, fe if the Tenant himſelf be not 
505. %. RKeſient upon his Copy-hold, uureltewhere his Farmer may ſend to 
him notice of the Court: And it was ther given in evidence, that 
Dir John Braunch Had by his Letter of Attomey appointed the Son of 
his Farmer his Attomey to do the ſervices fo2 him due fo2 his ſald 
4 rr ri Hoimny rr 
ſame but the Tenant himſelk. 
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Wilkes and Per- Atkinſon a»d Bear and Under: Jerom 4zainſt Neal 108 
ſons Cafe. Rolfes Caſe. woods Caſe. and Clave. 


— 


Mich. 30 Eliz. In the Kings Bench. 
CXL. Wilkes and Perſons Caſe. v 


Ohn Wilkes and Margery his Uite, and Thomas Perſons brought TrefC. Treſpaſs. 
1 paſs, Quare clauſum tregit, herbam ſuam meſſuit, & fœenum ſuum aſportavit, ad 

camnum ĩpſius Johannis, Margeriz, & Thomæ; And cexrception was taten, t 8 
it was not the Hay of the CUike, no2 ſhe was not damntſied ugh, ſe, but 
her husband: Wray Juſtice, the Declaration is good eno 02 al- ; Ce 8. 65. 
though it be not good fo2 the Hay, yet clauſum fregit & herbam — t, makes ©. 
it good: And Judgment was given fo2 the Plaintiffs, 


Mich. 30 Eliz. In the Common Pleas. 
CXLI. Atkinſon and Rolſes Caſe. 


Nan Action upon the caſe by Arkinfon agatnſt Rolfe, the Plaintiff de: 
clared, that the Defendant in conſideration of the love which he 
vu2e Unto A. his Father, did pꝛomiſe thatif the Plainttf would D 
a diſcharge of a Debt of 1.5. which his ſaid Father owed to the Andde 


that he would ſave the Plaintiff harmleſs againſt the ſaid 1.5. And des 
clared further, that he had diſcharg ed the 72 5 of the Defendant 
komm the ſat Debt, and ig become þ ounden tot ſaid LS. in an Obie 
ation fo2 the payment of the ſaid D h Obligation the 
Aol. S. hath ſued the Dain ang d hath l 
accodingly, and ſo hath not been ſaved harmleſs, &c. 
that the Declaration was not good, becauſe the lainti 
in his Declaration, that he had given notice to the 
ſaid Obligation, 02 of the ſuit bzought againit him; but 
lowed, but the Declaration was holden 0, be good, e 
the exception. Shuttle worth. if J be bound tu make td you ſuch an 
ance as L S. ſhall deviſe, A am bound at my peril to pzocure 4 — 2: * 
was — 


but it J be bound to you to make ſuch ance a 
ſhall adviſe, there notice ought to be given unto me. 


Mich. 30 Elie. In the Common Pleas. 
CXLII Bear and Underwoods Caſe. 


Lo a BUNNY it was agreed by the whole Kae — 2 Pla 


cannot diſcontinue his fuit — t 
Cuftos brevjum, ſald, the Entry ts, — h 808 
be —.— if ED nn 
Vixater a diſcontinuance in aLafirar,” the D 
atute of 8 Ex. cap. And in this: —— — S 
Um Jeram g Neal and de Want ; 5 
e Jeton und Ar ice his Wife bꝛought an Action of Tre paſs of At As 
=o wy 
the lame, there is this cuſtom, that tf any make 
LT it), of | P Atir ay, 


Diſcontinuanes 
of _ in 


the Plaintiff would diſcontinue/without —＋ 
| is diſcontinued, the Oefendant not £0 but it 
laintiff be —7 fuit ſuit the ndant Dali ave — ” = 
Plan may be ig after a Oemurret, and ede nas 
| "Paſeh. 30 Elis. In the Kings Bench. : 
Gr rg of the Mite, and the Alon wa d in Mid. Battery. 
t. againſt Neal andre whopleadedt . — an 


x06 


Sir Julius Cuites? 
Cafe. * 


— 


Afray and aſſault any Cſt cet ot the fatd Cit) .v2 any other perxion, it he 
on whom fuch aſſauit 1s made, complain un. u the 220102 of the ſaid 
ity,that the Mayo? forthe time being may (end tv2 him who made the 

Affrayas a Juſtice of Peace, to make hy1za to anſwee to it, and ſycwed 

further, that the ſaid Jerom made au Atizay withii the (aid City; of which 

complaint being made ts the Papoz, the fald 2ayv2 tent the Deken⸗ 
dants being Conſlables ts bing the laid Jcrom to hu, by virtue where- 
ot, they went to the Houſe of the iaintid, and ügmüsgto him the com- 
mandment ofthe ſaid Dayo?, and woulv have bzought tye olaintiff to 

LAND the Wife of the Jo{aintif did aſlauit them, and they moliter put 

heit hands upon the laid CAite, which is the lane affauit, battery, and 
wounding. xc. upon which it was demurred in Law. Coke (02 the Plain⸗ 
tiff; This cuſtom is not good 02 rcaſonable: See Magna charta 29. Nullus 
liber homo capiatur, vel impriſonetur, &c. niſi pec legale judicium parium ſuorum vel per 
legem terrz, therefo2e ſhall not be taken 02 impꝛiſoned upon a bare lſug⸗ 
geſtion, and ſee 24 E. 3. Br. Com. 3. hett a Commiliton iſſued to take 
all which were ſuſpected notozioufly foꝛ Friontes and — 7 al- 
thoughthey are not endicted, and the ſanic was holden againſt the Law, 

and therefore it was revoked, and ſee the Statute of 5 E. 4- 9. z5 E. 4 13- 

28 E. 4 13. 28. 3. 3.37 E. 3. 18. & 42 E. 3. 3. 2. To be a Juſtice of Peace 

doth not lye in Deſcription, F02 one Juſtice of Peace was befoze the 


of 1 E. 3. and then the Commencement being known, pꝛeſcrip⸗ 

tion cannot be of it. 3. Admit, that the Mayo? was Juſtice of Peace, 
pet he cannot determin any thing out of the Seſſions. 4 The Pꝛeſcri 

tion ts, that the Mayoꝛ might (end fo2 him, and doth not ſay within the 

City,and it thall be an unreaſonable Pꝛeſctiption to ſay, that the Wayo? 

— ſend fo2 him in ſuch Caſe, in any place within England. 5. It is 

that they of Salisbury have a co2pozationgſo as they might be 


to pꝛeſcribe. 6.The wounding ts not anſwered, foꝛ moliter injicers 
manus Cannot be taken fo2 a wounding; it may well antwer the battery, 
&c. Fleerwood Recoꝛdet of London, if the Statute of Magna Charta ſhou 
be obſerved, - no Felon is duly handledat Newgate, and here we have not 
pleaded by way of Pꝛeſcription, but of uſage; conſierudo and utage are 
all one. And afterwards Judgment was given fo2 the Plaintiffs, to2 
Plea in Bar was holden to be naught,vecaule the wounding is not 
anſwered; andthe Cuſtom is too general, and alſo fo2 the 4cherception. 


Paſch. 30 Eliz. In the Kings Bench. 
CXLIV. Sir Julius Cæſars Caſe. 


Leetwood Came to the Bar and ſhewed that Julius Cæſar Fudge of the 
Admiralty had libelled againſt an Officer of the Mayor of Lind. S mon 
icholas, f meaſuring of Coals at Wiggins Key, in the Pariſh of St. Dun- 
Eaſft,and it was upon the Thames, and pꝛaved a pꝛohibition, be- 

h meaſuring of Coals had always appertained to the Papo; 
; fo2 the Statute of 28 H. 8. 15. gave Jurisdiction to the Ad⸗ 
Caſe of robbery and murder: And that pzohibition was 
upon the Statutes of 13. & 15 R. 2. 2 H. 4. 11. And it was 
this meeting wherest, &c. was in the body of the Coun- 
ote, on the laid Julius Cæſar, being Judge of the Admiralty 
this Bill, ex officio judicis, upon which tt was ſatd by Wray 
it was hard that he ould be both Plaint. and Judge, and 
uriſdiction ſhould be tryed _ himſelf, and afterwards, 
moved Solicitoz, who ſald he had ſpoken with the 
Lozd Admiral old him that theWayo? of Lond. uſed to take aFine 
meaſurage, and had made an office of it, and that he coacetved, 
the ſame is extoztion, and being made upon the water, he concetved 
he is Tore" in this Court, fo2 b ſame reaſon the Bays} 
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2 


take a Fine fo2 the meaſuring of Cozn, Clothes, . Wray — 
4a 


. i Avid CE ho 


Januarij,3o El. circa horam q pot mer diem, with a 


Jerom and cls l 107 
Caſe. 


Gawdy Juſtices, It it be ertoztton in the Mayo, there is no remepy 
fo2 it in the Court of Admiralty ; But in the Ainge Court, Gawdy; 
It wall be redzefſed here in a Quo warranto. , "TI 


Paſch. 30 Eliz. In the Kings Bench. 
CXLV. The Town of Suſſex. 


be Town of Green in Suſſex was amereed fo2 the eſcape of a Felon, ameceneas 
and the ſaid Amercement was grounded — { — 1 * 

bervze the Cozoner, by whom the eſcape was found; and it 

fo: the Town, that here is not an h cicape foun 


Eſcape. 
Town ought to be amerced, foꝛ it is found,that he who 0 oc 
k' mortally 


{truck one A. which 4. of the (aid ſtroak Died at eight in the Evening 
of the (ame day, and that then the othcr eſcaped, jrtove eſcape be- 


lug made in the Night, the Town by the Law ought to be amerced, 
fo it is not Felony, until the party dicth, which (ee 11 H. 4 and Coles 
Caſe, Fach. 23 E 401. Any theretoze the Town no2 any other was 
chargeable with the offendo? befoze that the party was dead, Wrayz It 

be dard,” the Town ſhouid be amerced upon e mareer, 
foꝛ although own in diſctetion might have ftayed: the 2 
uefoze the death of the party, yet it is not bound ſs ta dat And the 
Court took time to aduiſe of the Caſe. 888 


Paſch. 30 Eliz. In the Kings Beach. 
CXLVI. Jerom and Knights Caſe. 


Oa ht an Action upon the Caſe in the nature of 

. — Knight, and won the that the whe 8 | - 1 
Lioufly cauſed the —_— to be endiced of Felony,and to be arrgined 
war it, and that ſhe was legitimo modo acquietat. &c. Aud the Cale was 5 
t 


7 00 


108 — 
Caſe. 


2. Cap. 12. Si inveniatur per inquiſitĩonem quod aliquis fit abertator per malitiam, i&c. 
Wray Juftice; It be hard to charge one with this Acton, where 
he hath his gods ſtolen from him, and therefoze cauſeth an Indiament 
to be dꝛawn againſt one who he ſuſpects of it, who ſhall be found guilty, 
who ſhould be puniſhed fo2 it; fo: many Balefago2s notwithſtanding 
that the Evidence againſt them be full and pꝛegnant, in favour of lite 
| acquitted, whereas by Law theyought to be hanged; and it is nat 
open 2 Ce teaſon, that _ an acquital of grace and mercy, de ſhould have 
= Corfpiracy this Aion: if luch perſon had uſed any wozds of malice befoze the Sel⸗ 
berh. fions,an Action the caſe would have lain: And afterwards Judg- 

ment was given fo2 the Plaintiff, Trin. 27 Eliz. 750. Ratford, and after- 

wards a Milt of Err02was 20ught, Trin. 29 Ein Rat. 669. Jn the Ouiginat 
Action the and Declaration were that the Oefenvant, malitioſe in- 
tendens querentem in nomint, vita, fama, & bonis defraudare quandam Billam Indicta- 


depoſuit 


omnia in ea contenta eſſe vera, Which by is full matter of Air 

the commandment of the Court, oz of one Juſtice of Peace, 

be otherwiſe, fo2 there he goes by courſe of Juſtice, 21 E 3. 17. 

0 alter war jmielt to be 

gatnſt bn 
| od have pleaded it, as to de found t 

3 party nth hou pulſe ſuſpiciouſly, &c. but becaule be doth not plead — 

| h matter, but generally not gutlty, and the Grit and Declaration 


ſtand not anſwered ſpectally, no2 controlled with the Uerdic, there is 
eee eee 
rays ere 
in the Wait and Declaration are all one as the wo:ds in a Wyit 
of con „ and the Defendant hath not ſhewed any ſpecial matter 
to enduce him to the proceedings. 


Paſch. 30 Eliz. In the Kings Bench. 


6 CXLVIL Ferrers Caſe. 


brought an Action upon the caſe, and declared, t 
mon MN pe Ud veclared, hat 

Anceſtozs, whoſe heir he is, owners of the Weſſu⸗ 

mind, &c. to erea i aca 


Ferrers 


Umph 


FEES 


verſas denariorum ſummas, and ſee the of 


Beyerly and — 199 
Caſe. 


11 H. 6. 19.19 R. 2. Action ſur le Caſe 51. But the cettainty of the ſums 
do not appear in this Declaration, ſo as the reaſonableneſs of the 
canon — * * known: Alſo it appeareth here upon the Declaration, 
1 1.5 Is, vi &armis, ſhould [ye and be bꝛought, fo2 the Declaration 
is, that the 2 — — break and peat * - —— wan 2 
t be without exp oꝛce, as 41 E. 3. 24. n the caſe a- 
— a Miller, 1290855 declared that the Plain tiff uſed to grind at the 
b 89 | without Toll, and that he ſent his coꝛn to the ſa Il to 
— and there the Defendant came and took two > Buthe s of his 
ald con; And the Writ was upon the p2eſcription to grind ſine multura, 
and that the Defendant, predict. querent. line multura molire impedivit, and 
by Award of the Court t the laintiff took nothing by his Mit, fo2 2 
bath declared that the Defe revant hath taken Toll, and therefoze he 
ought to have a general Writ of Treſpaſs; B-aumont, ta the contra- 
ry; A Parket is as well fo2 the common TUealth as a Fiſhing; Allo 
he is at the coſts fo2 providing of Þcrdels, and the — 8 of N — X 
(as he hath declared he hath taken divers ſams of mony foꝛ i 
to any ſum not certain, it is well enough, fo2 peradventure — — 
he hath taken a penny, ſometimes two pence, as the parties could a- 
ree: And as to the exception of vi & armis, the ſame is not ri, 
02 the Plaintiff doth not rely upon the pulling down of the Herdeis 
only, but upon the loſs of the mony alſo, 1 he ſhould have — 
the Defendant had not bzoken his Herdels:; And afterwards 
ment was given faz the Plaintiff, 


Paſch. 30 Eliz. In the Kings Bench. 
CXLVIIE. Beverly and Bawdes Caſe. 
Dom bzovght a Walt of Err02 to reverſe an Out-law2y pronounced 


againſt him at the ſuft ot one Bades, and ſhewed, that be was out- * 
awen by the name John Beverly of Humby in the County of Lincoln Gent. 
2 within the laid County there are two Humbyes, ſcil. Magna Hum- 

Ys Humby, and none without addition; To which it was — 
o the othec ſide, that the truth is that there are two ſuch C 


that Humby Magna ig known as : Andup name of Humby only 
taken fo2 the name of Humby n tha hat they are at 
Ae In come de * Tiga in- 


— from Humby M Ind by 1 D by an In- Senf dt 
wet Humby Magna; and e confeſſed, that if the Ile had been place. 
Town; then the nqueft ought to be of the body of the C L 
here is another fre be rye K 5 4. Jn | bens © 
1 — in t efendant ſaid, that there 
is no ſuch Town no — — the ſame C , 
ment of the Watt. See there by the tryal ſhall 
tatus. Ott 14 H. 6. 8. Over-dale and Nether-dale, und none 
and ſo at Ie tryed by them of c by an 
an 


35 H. 6. 12. 
whereſoever an Iſſue ma out of 
14 Aline e e it ſhall never be etrye ED : 
As the caſe ns (Her E. ha Treſpaſs in Lap Ad bythe f 


— to A. pleads, there was noſuch Ln and as to % and. The Det mother 
lea. Now the whole Inqueſt ſhall 1 — out of B. ene 


T 


in one 
own map try any thing within the oe Inquet Fitz. Viſne, 
z7. 22 EA. And here in our caſe - ne grins = —— 
n by the name of Humby only, as b name of Humb 
— 1 hay ſame * well be tryed nqueſt ont of the Torn 


no uh. Town hes A 4 of the” 2 pode Humby withy 
, and no 
out addition; and the bhok cited out 2 | 22 E. 4 is not ruled, _ 


Cibel and Hills 
Caſe. 


Nebt for & 
Memine pene. 


Roll. Tu. Ex- 
tinguiſhment 


Hob. 326. 


Poſt, 17. 


Rolls ubi ſupra. 


is oniy the opinion of Brian. And afterwards it was awarded, ar rhe the 
tryal was well. Another matter was objected, becauſe it is not 

in the (irit of Erro2 betwirt what parties the firſt Ait did depen, 
fo? otherwiſe how can the Plaintiff in the Writ of Erroz have g Sire 
facias ad audiendum Errores, I none be named in the Crit of EN 
whom it ſhall iſſue. And Gocfrey affirmed,that upon ſearchof 

it pap both — ſo as it is at the pleaſuce of the Platntitt to Potts 
not Secondary ſhewed divers — to that parpate + 
And altei war ds the Out-law2y was rcver 


Paſch. 30 Eliz. In the Common Pleas. 
CXLIX. Cibel and Hills Caſe. 


Leafe — made of a certain Houſe and Land rendzing Rent, and 
another ſum, Nomine pœnæ; n fo the Nomina panz the Leſſuz 
ht an Action of Debt: The Leſſee pleaded, that the —_ 
entered into parcel of the Land demiled, upon which they were at 

and found foz the Plaintiff: and now the — 1 — 
Rent reſerved upon the ſame Leaſe: to which 
ut ſupra, ſcil. an Entry into parcel of the Land demiſed: : And was 
bean, e upon it; And one of the Jury was challenged, and withdꝛaton, 
- _ he —.— one or the foꝛmer Jury: And the Jfſue nom was,whes 

er the la 


d Cibel the Teſſoz, expulit & amovit & adhuc extra tener, 85 ſaid 
Hills. And to pꝛove the ſame, it was gtven in Evidence on the De 


fen- 
dants part, that upon the Land demiſed there was a Bzick⸗ kill, and 
and thereupon a little (mail cottage, and that the Leſſo2 entred, and 
went to the ſald cottage — _ = of the Bzicks and untiled the 
laid iq e: But of the was (aid, that the Leſfo2 
if the Wk atd les afozeſaid,which in tru 
be made of the time tt eale made. 4405 that 
— . 
g but came u 


155 ul. had uſed the ſaid Bai 


Fiid al 


anp 
to the ſame place b 
be A rh alte Bagg 
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covenanted with his Son to and ſifted 20 the 
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Staſſords Samford — Stamp and Hutchins 111 
Caſe. Caſe. Caſe. 


ate paſſed to the Son by the Covenant, fo2 it is not a diſcontinu- 
= — ſo nothing paſſed but during his life, and all the eſtates which 
are to begin after his death are void. Anderſon, The eſtate pa 
until. &c. and he cited the caſe ofone Pics, where it was adjudged, that if 
Tenant in tail of an Advowſon in groſs grant the ſame in Fee, and an 
Anceſtoꝛ collateral releaſeth with warranty and diety: That the ſame 
is a good Bar fo? ever. 


Paſch. 30 Eliz. In the Common Pleas. 
CLI. Staffords Caſe. 


e caſe was, that the Parſon of the Church of B. did libel in the Attachment 
T Hicnaticat Court = Ttithe-milk of 4 4— . an. 
moin ſuch a Field within his Pariſh: The Detendant ſaid, that he n. 
and all thoſe, cc. had uſed time out of mind, ccc. to pay every year a * 
certain ſum of mony to the Parſon, c. fo2 the Tithes of the ſame Field; 
which plea the Judges of theEccleſiaſtical Court would not wr pre 
theretoꝛe the party had now op and 1 againſt the 
Judges duct r t &c. And afterwards the ſame Parſon libel- 
led again fo2the ſame Tithes againſt the ſame Pariſhioner;ana in both 
libels there was no difference, but that in the later bel it was fo2 a 
an actachment port the Pech i n which was granteD unto et bs 
an men 5 m 
the Court,fo2 otherwiſe a Pꝛohibition ſhould be granted to no purpoſe. 


—k_——— 


Paſch. 30 Eliz. In the Common Pleas, 


CLIL Samford and Wards Caſe. 


Amford bꝛought a ſiabichment of TUard againſt Ward, and counted enn 
hat one A. Anceſtoꝝ of the Jnfant,whoſeÞeir he is, was ſeiſen of cer- oc ware. 

wuitt Lands in Fee, and held the ſame of the Biſhop of Winchefter in 

Socage, and died, his Heir within the age of 14 years; and that the 

cuſtody of the 2 did belong unto him as his prookein Amy; b 

of which he ſeited him and was poſſeſſed,&c. The Defendant faith, 

the Land was holden of him by Knights ſer vice, abſque hoc, that it is 

holden of the Biſhop of Wincheſter as the Plaintif counted. And 

upon that Jſſue was joyned. And it was moved by Puckering on 

the Plaintiffs part, that the truth of the Caſe was, wa 

deſcended is holden in Socage, and no part in 

ofthe Court tht marr hall ens $0 the Al a 

ourt, r 
joyned: And the Court was of opinton, that . did not: 


holden in Socage, it is not material if part of it be ho 
10 as it be holden in Socage. f 


Paſch. 30 Eliz. In the Common Pleas. 


CLI. Stamp and Hutchins Caſe. 


be Caſe was, the Dbligoz makes his Executozs and dieth; the c - 
11 4 become bounden to the Dbligee fo "hc pa t 5 


; ſaid. Debt, and the Dbligee doth deliver ation 
the CTeſtatoz to ; and LE. anoth. Pos 
ED the bi. b thep are pleaded, that the eſp 


matter 


Bears 
Caſe. 


Adminiſtration. 
7 Neve 


Retain: by ad- 
miniſtrations. 


matter was found by verdi. And by Shuttleworth ano Walmeſley, Che 
J1ry have found fo2 the Plaintiff, and that the Defendants have 
not fully adminiſtred: And yettheyagreed the caſe of 2» H.7.2.The Ex, 
ecutoꝛs paving to the Creditors of the C _ a Debt with their own 
goods, they may rctafnſo much of the geods of the Ceſtatoꝛʒ but that 
caſs is not like to this, fo2 here the Executo2s Have not made any pay- 
ment 02 ſatisfaction of the Debt, no2 disburſedany monp, xc. no2 other 
things, but oniy have made an Obligation, to pay a ſum of mony at a 
day to come, befo2e which day it may happen that the Obligation be 
cancelled 02 releaſed; but it may moe fitly be compared to the caſe of 
27 H.8.6. where an Erecuto2 had compounded with a Credito? cf the 
Teli«ts2 fo2 the payment of 25). fo? adebt of 401. and had an Acquit: 
tance teſtifying thepayment of the 401. where it was holden, that the 
other 20 1. 1s Aﬀets. And oo an this making of an Obligation by 
Executoꝛs, (although rhe Obligation, in which the Teſtato2 was bonn⸗ 
den; be delivered. to the Erecuto2s and cancelled) is not any admint- 
ſtratton noꝛ payment of the ſaid debt due: So if the Erecuto2s pledge 
the goods fo2 the payment of ſuch adebt, pet they ſhall be accounted Al. 
ets until pxyment be made, which Periam denit d. And Feriam and all the 

other Juftices held clearly, that if in ſuch caſe the Erecuto2s make a 
(ufficfent Obligation to the Credito? of the Teſtatoz, and ſufficiently 
vſcharge the Ex ato2 without fraud 02 covin,that they may retain the 
1 ok the to2 toꝛſo much: andthe goods retained ſhall not be 
ald Allets: And thiscaſe is all one with the caſe of 20 H.7. fo? here they 

bave-viſcharged the Teſtatoz, and the Exccutozs do remain charged 
with the ſame to the Credito% and it is ſo fuliy adminiſtred, as it the 
Exccutoꝛs had expꝛeſiy paid the debt. And it is not lie to the cale of 
27 H. 8. cited befo2e.fo2 thexe, although they have diſcharged the Teſta- 
to2, yet they have not charged themtelves, other wile it is inthe pʒin⸗ 
cipal caſe; and although they have appointed ulteriorem diem, £92 the pays 
ment of the ſatd debt, yet the lame is not matetial: But the Lozd An. 
derſon CONCetveD, that if the Creditoꝛ doth delfver unto the Executoꝛs 
Obligation as an Accquittance 02 diſcharge, and in conſideratian 


t f 4 to pay the debt, the ſame is not any adminiffratt- 


Formedon, 


on as to the (aid debt. And by ſome of the Serjants, It the plea ſtand 
good to pꝛove fizlly admiuiſtred, then Executoꝛs in ſuch cale may make 
a gut iou ta pay the debt 40 years after, and ſo defraudthe other 
Cr toꝛs, which is not reaſonable : Af a Feoffment in Fee made upon 
£0hDition to pay certain 2 at — * day, and at the day the Feofizes 
make an Obligation to the Feoffo fo2 the payment of it, the fame is 
ns perfozmance of the condition. And by Periam, Alf the Srecutsy be 
urn in Execution fo2 the debt or the Teitatoz,he may retatn ſo much 
a goods of the Teſtatoz amounting to the ſum fo2 which he is in 
Execulion,and it ſhall be accounted Aſſets in his hands. Anderſon, If he 
to whom the Eeſtatoꝛ wos endebted in 201. be endebted to the Execy- 
to in ſo much, and the Executoꝛ infatisfaction of the debt of the Tef- 
tat02; rcleaieth his debt. rhe pꝛoperty ſhall be — —7 of the 
whole gods tn the hands of the Executozs, ſo wheret ebtoꝛ makes 
the Crẽditoꝛ his Executoꝛ. And Judgment was given to2 the Erecutozs, 


Paſch. 30 Eliz. In the Common Pleas. 
CLIV. Bears Caſe. 


» 


| Formedon In the Diſcender was hꝛought by Samuel Bear, James Bear, ah 
John Bear of Lands n nd; and the Warranty ot᷑ their An- 


delfaz was pleaded ag aint Bar, upon which tbey were at Lule, 


Naſh and Edwards} Stone and Withypolls IJ 113 
Caſe. Caſe. 


rf auets diſcent. And it was found by ſpecial ver 
41 Ocmandants, a in Fe A the Laube 
to be defcended to the Ocmandants,being ofthe nature of Sa 

and deviſed the fame to the Demandants, being his Heirs, by the cul 

tom, and to thetr Þetrs equally to be divided amoangft them: And if device os 
the Demandants ſhall be accounted to be in of the Lands by by deſcent, Lands in 
02 deviſe, was the queſtion; fo2 if by deuiſe, then they _ Gavel- kind 
ſets. Anderſon, Let us conſidet the deviſe by it ſelf wi . 
(equally to be divided amongſt Ann {| concetve, that 
be in by the deviſe, fo2 they are now — tenants; and the 
— EE Er ©bolven in Law 40 
ave deſcen 5 434 
— And alt ough the woꝛds ſubſequent, — — 7 them _ * 


to be divided, make Tenants in comman 
iter; and 0 5 was the opinion 2 Work 


mend the matter; 
Juſtices. 

Paſch. 30 Elie. In the Kings Bench. 
CLV. Nath and Edwards Caſe. 


Nan Ejectione firme by Naſh aggafnſt Ed it was db 1 
lh verdics that one Dov Ancefin 0 5 "Pl 5 1 1 5 
.. > $41 


bring ſeiſed of certain Lands 
Bebe d to his three — . 


terwards A 11. put ; 
remembeance, but did not Lies m ot Alo, 
* 2 be goo it was 22 2 50 de fe 8 


not, 4 4114 - 

intends a Milt ab in 7 ng as is bete without v.. 
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the Devi 1 mitein- And der 
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ard Pexhal deviſed certain U 
ſerted ſallewen by che Devi 
was diſallowed by 


4h af 3 Len. 79. 


Kant ite aſhough i wag pu le - 
Will and d rug vo. Jap _— 
ill it be hav read it tothe = Fit, if Pit, ir hb 


ver Aken, that wil e t 
Trin. 30 Alix. Ret. 771, In the TO? | 
Stone an Withypolls Caſe: | 
Oker bought an Action upon the Cale againit Dorithy Waby | the 1 Cro. 126. 


Zrecutrir of W:Wiubypal Auer e eren Owen. 9 
Et the value of ourteen po — 6 


wusband fo? certain pards 
„ waSennebeen 
ort ninety two pounds, and and made the Defendant 


& pro diverſis alijs aiercingenijs 


888 aſter hig he came to 
9 gave to him 5 
lm, and th then Tu pay it yuu, oꝛ put 


| Charnock and * 
Caſe. | 


Aſſumpfit. 


true payment thereof: And declared further, that at Michaelmas afoe- 
ſaid, the Defendant did not ay, no? hath found any ſecurity, and 
ſhewed a requeſt, to which the Oefendantfaid that the ſatd Teftato? 
at the time of the ſald Contracts fo2 the Qelvets and other Wares, 
was within age: And upon that Bar the Þlatntiff did demur in Law. 
Egerton Solitcitoꝛ, fo che Plaintiff.As J concetve theſe Contraas made 
by the Plaintift are not meerly void, ſo that if an Action of Debt, o; 
upon the Caſe, had been bzought againſt the Teſtato? himſelf, he 
could not have plcaded upon the matter Nihil deber, 02 Non Aſſumpſit, o2 
Noneſt factum, hut he ought to avoid the matter by ſpectal pleading, and 
therefo2e here it is a good conſideration; and J conceive that if the 
eſtatoꝛ at his full age had aſſumed to pay the debt, that that pꝛomiſe 
would have bound der it was the Caſe of the Lo2d Grey, his 
Father was endebted to diverſe Merchants upon ſimple Contraas, and 
died ſeiled of diverſe Lands which deſcended to his Son and Þetr in 
Fee, the Creditozs demanded their debts of the Heir, who anſwered 
unto them, if my Father were endebtedunto you, J will pay it, and 
upon that pꝛomiſe an n wagadjudged maintainable, although the 
Pet by the Law was not chargeable; and alſohere the Oefendant is to 
ave eaſe, and ſhall avotdtrouble of Suits, fo2 perhaps if ſhe had not 
made ſuch pꝛomiſe, the Plaintiff would have ſued her pꝛeſentiy, which 
(hould be a great trouble unto her, and 122 it is a good conſidera- 
tion. Cooke contrary, No conſideration can be gvod, it not, that it 
touch either the charge of the Plaintiff, oz the bencfit of the Deken⸗ 
dant, and none of them ts in our caſe, fo2 the Plaintiff is not at any 
harge, fo2 which the Defendant can have any benefit, fo2 it is but the 
ozbearance of the payment of the debt, which ſhe was not compellable 
to pay, and as to theſuit of the Chancery, the ſame cannot make any 
gdod conſideration, fo2 there is not any matter in the Caſe which 


tives cauſe of ſuit in C , fo2 they will not oder a matter there 
8 1 ab 8 im ofthe common La As 


e Covert be bound, &c. and the Obligee ding her into the 
hancery, and if a man threaten me, that if I will not pay to him 


* is directly againſt a 
C 
ten pounds, he will fue me in Chancery, upon which J Neun to pay it 


hum, no Action will lye: And an Inkant is not chargeable upon any con- 
trag. but oz meax, dzink, and 2 Apparel, 19 Z. 4 2 And in 
Debt upon ſuch neceflary Contraa, the Plaintiff ought co declare ſpe- 
clally, ſo as the whole certainty may appear upon which the Court 
may judge, if the expenſe were neceſſary and convenient oꝛ not, and 
upon the reaſonableneſs of the pztice,fo2 otherwile, ſt the neceſſity ofthe 
and reaſonableneſs of the pꝛice doth not appear, the Chancello2 

It would not give any remedy, oꝛ recompence to the party. Wray 

Juſtice conceived,that theAnion would not [ye,fo2the contrac was void, 
and the Ink. an Action againſt him upon it may plead Nihil debet: 
And if an Jnfant (ell goods fo2 money and doth not deliver them, but 
the Cendee takes them, he is a Treſpaſſoz; but if the Infant had veen 
bounden in an Obligation with a ſurety,and afterwards at his full age 
he in conſidetation thereof pzomiſeth to keep his ſurety harmleſs, 
upon that pꝛomiſe an Action ipeth, fo2 the Infant cannot plead non eſt 
factum, which (ce Mich. 28, & 29 Eliz. in the of one Edmunds: And 
afterwards it was adjudged agatnſt the Plaintiff, 


Trin. 30 Eliz. Ret $33. In the Kings Bench. 
CLVII. Charnock a Worlleys Caſe. 


Harnock and his Wife bꝛought a CUrit of Errey inſt Worſley; the 
Caſe was that the husband and TAaife,the UWiife being within age 
levyed a Fine, and the Waite upon tnfpection was adjudged within 
age. 


Cage and — 
Caſe. 


115 


age, æ it was moved. if the Fine ſhould be utterly reverſed, o2 as tothe 
Wife only, « ſhould ſtand againſt the Dugband ; 4 by Godfrey the Biok 
of 50 E.3.6. was vouched where it is ſaid by Candiſh, that where ſuch a 
Fine is reverſed, the Plaintiff ſhall not have execution till after the 
death of the Dugband; and by Coke and Arkinſon, a Fine acknowledged 
by the husband and Wikte, is not like to a Feoffment made by them, 
fo2 in caſe of Feoffment ſomething paſſeth from the Þugband, but in 
caſe of a Fine all paſſeth out of the Wife,and the Conuſee is in by her 
only: And Atkinſon ſhewed a ꝛecedent in 2 H. where the Fine was re- 
verſed fo2 the whole, and alſo another Pꝛecedent, P. b. Ki. S. Rot. 26. A Fine 
levyed betwirt Richard Elie Plaintiff, and N. Ford. and Jane his Mie De- 
foxceants, the Wife being within age, and Judgment was given quod 
fnis predict. adnuKetur, & pro nullo penitus habeatur, and that the Dugband 
and Aike fhould be reſtozed, and thereupon a (Urit ifſued to the Cuſtos 
Brevium, tu bzing into Court the Foot of the Fine, and it was pꝛeſently 
cancelled in Court. Wray, this is a ſtrong Pꝛecedent, and we will not 
varſe from it, if other Pꝛecedents are not contrary. Gawdy (who was 
the ſame day made Juſtice) the Fine cannot be reverſed as to one, and 
ſtand as to the other, and reſembled it to the Caſe of Lictleton 150. 
where Land is given to Hugband and Wife in tail befoze coverture, and 
the Pusband aliens, and takes back an eſtate to him and his Cite 
toꝛ 725 lives, they both are remitted, fo2 the Wife cannot be remit- 
ted it the Husband be not remitted: Any a Pꝛecedent was cited to the 
contrary,7 Eliz.where the Caſe was that theYugband and CUife levyed 
a Fine, the Husband died, the Wife being within age the Caife took 
another Hugband, and they bzought a Wr1t of Erroz, andthe Aite by 


inſpection adjudged within age, and the Fine was reverſed as to the Fin fever 
lite and her Heirs. And it was argued by Golding,that here the Wait * **<.** 


ſtand gocd - 
gainſt an? 


of Erro2 ought to abate, toꝛ the Writ is to general, whereas it ought 
to beſpecial, Ex querela A. B. nobis humillime ſupplicantisaccepimus,&c. See the 
Book of Entries 278. Alſo the purcloſe of the Crit is, ad damnum ipſorum, 
the Husband and the Mie, whereas the Wife only hath loſs by itz and 
as to the ine it ſelf, he conceived that it ſhould be reverſed but as to 
the Wife; as it a man ot᷑ full age, and a man within age, levy a Fine, 
in a Urit ot᷑ Erro2 bꝛought, the Fine ſhall be reverſed,as to the Jnfant 
only, and ſhall ſtand againſt the other; and he cited the Caſe of the 
Lo2d Mountjoy, 14 Elz. CUlhere a man ſeiſed in the right of his Aite ac- 
knowledged aStatute,and afterwards he and his (Uifelevyed a Fine, 
and he laid that during the life of the Hugband, the Conaſee of the 
Fine ſhould hold the Land charged with the Statute; Alſo in the Pꝛe⸗ 
cedent of 2 H. 4. the Judgment ts, that propter hunc & alios errores, the 
Fine ſhould be reverſed, and J conceive that another Erro2 was in the 
laid Writ, fo2 which the Fine might be reverſed in all, viz. the Fine 
was levyed of two parts of the Manoꝛ of D. without ſaping in tres par- 
tes dividend. And (ce that where two parts are demanded in a CUrit, the 
Writ ſhall ſay ſv, Brief 244 Coke contrary, and as to the laſt matt 


confeſs the Law is ſo in a Wait, but not in aFtne, fo2 the ſame is but 
a Conveyance, +: A be ſeiſed of a Manoꝛ, and J grant to you two 


parts of the ſatd < 
to be divided. 


the Land whereof, &c. is the Inheritance of the Mike, if the contrar 


be not ſhewed, and therefoze if the party will have an eſpecial Rever- 
tal, he ought to ſhew the ſpecial matter, as in Engliſhes Caſe : A Fing 
was levyed by Tenant fo2 life, and he in thy reverſion w__ — 

as to 
him in the Keverſion,but not as to the Tenant fo2 lite, but here it ſhall 
be intended the Inheritance of the Wife, and that the Þugband hath 
nothing but tn the right of his Hrs, and therefoze ſhe ſhall be _ 

| — 


age, bzingeth a Writ of Erroz, now the Fine ſhall be rever 


anoꝛ, it is clear, it ſhall be intended in thee parts 
Divi nd as to the pzincipal matter,. A conceive, when 
the Fine is levyed by the Hugband and Mike, it ſhall be intended that 


ther. 


3 Co. 58, 59. 
Modeta Rep. 
192. 


f Cage and Paxlins 9 
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ed to the whole, fo2 nothing paſleth from the Husband, but he ts 
named with his Aike only fo2 conkozumty, 11 H. 7. 19. A. takes to 
Wife an Inheretrir, whois attainted of Felonv, the ung thall not have 
the Land p2eſently, by which it appcareth that all is in the Cite, and 
the Hall be reſtoꝛed to the whole, and the Judgment ſhall be accoꝛding 
to the Pꝛeſidents cited befoze : And as to the Pꝛeſident cited 7 Eliz. 
the ſame is not to the purpoſe, fo2 the ſecond husband was a ſtranger 
to the Fine, fo2 it would abſurdto reverſe the Fine as againſt him. 
Egerton Solicito? General; Pzeſidents are not ſo huly, quod violari non 
debeant,aS to be rules to other Judges, in perpetuum; and I conceive that 
the Fine ſhall be reverſed as to the Uiite only, fo2 the Fine is but a 
Conveyance, and the 22 may lawfully convey the Land of his 
Vite fo2 his life; and if the Husband alone had levyed the Fine, the 
ſame had bounden the Mike during his life: Tf a woman Leſſee fo2 
life taketh to Dugband htm in the ieverſion, and they joyn in a Fine, 
the Fine ſhall ſtand as to the Inheritance of the PÞusband, but ſhall 
be reverſed as to the Jntereſt of the TUite. Coke, it ſhall be intended 
here, all the Jntereſt and eſtate in the Land to be in the Wife, as 
20 H. 7. 1. Where the Husband and Wife are vouched, it ſhall be in⸗ 
tended by reaſon of the Warranty of the Tife only, and ſo the 
Covnter-plea ſhall be of the ſeiſin ofthe TUife and her Anceſtoꝛs. Wray, 
when the Husband and TWUite joyn in the Fine, it ſhall be pzeſumed 
the Inheritance of the TUife, and it it be otherwiſe, it ought to be 
ſpectally ſhewed; and as to that which hath been ſald, that ifthe Hus- 
band alone had levyed a Fine, it ſhould have bounden the TWifedur- 
ing the life of the Pusband, the ſame is true, but ſuch Fine is but a 
diſcontinuance, but the right continueth in the Wife; but when the 
Husband and Cite joyn in the Fine, all paſſeth out of her, and if 
the Fine in ſuch caſe fo2 the Jnheritance ſhall be rederſed in all, to 
whom belongs the Free-hold,+ to whom ſhall he be attendant? Gawdy, 
12 H. 7. 1. In a Przcipe quod reddat againſt thee, they vouch ſeverally, 
the Uoucher was not received, and yet they might have ſeveral 
Cauſes of Uoucher, but the Law pꝛeſumes they are Joynt-tenants, 
and have a joynt cauſe of Aoucher, it the contrary be not ſhewed: And 
afterwards Judgment was given, quod finis predict. reverſetur; and Wray 
ſaid he had conferred with many or the other Juſtices, who were of 
the came opinton. Gawdy,the Fine ſhall be reverſed in all, foꝛ this is an 
Erro2 in Law of the Court, F. B. 21. D. o by this Fine the Yusband 
iveth nothing divided from the eſtate of the CUite, but all paſſeth 
om the Wife, and therefo2e all ſhall be reverſed, and if the Fine 
ſhould be reverſed as to the Wife only, then tho Fine levyed now by 
the Pusband alone is a diſcontinuance, by which the Wife bythe com- 
mon Law ſhall be put to her Cui in vita, and that is not reaſon. Alſo we 
cannot by this Reverſal, make the Conuſee to have a particular eſtate 
during the life of the Wife: And therefo2e the Fine is to bereverſey 
foꝛ the whole, and as void to2 the whole to the Conulee, 


rin 30 Eliz. In the Kings Bench. 
CLVIIL Cage and Paxlins Caſe. 


r done in a Cloſe of Wood, called the Frich . Cloſe, and in the 
ark, and fo? taking of certain Loads of Mood: the Defendant 
pleaded, that the Earl of Oxford was ſeiſed of the Manno of W. of 
which the place where, &c. is parcel, and leaſed the lame to J. S. fo 
years, excepting all Woods, great Trees,Timber-trees, and — 

. 00US, 


Dis Cage bought an Action of Treſpaſs againſt Thomas Paxlin fo? 
Treſpals 


= - 


Cage and Paxlins? 
Caſe. 


woods, &c. And covenanted with the Leſſec and his Alligns, that he 

might take Pedg⸗boot, and Fire-boot ſuper dicta premiſſa, and ſhewea 

further, that the ſaid 1. S. aſſigned his Intereſt unto the Octendant, 

and that he came to the ſaid Cloſe called the Frifth-Clote, and cut the Leaſe of 
Mood there fo2 Fire-boot, as it was lawful fo2 him to do, &c. And Lands excep- 
note, that aftzr the Teaſe afozeſaid, the ſaid Earl had aſſured the In- s us won 
heritance thereof to Cage the Plaintiff. And it was argued by Godtrey, 

that the Leſſee cannot take Fire-boot in the ſald Cloſe, fo2 the wood, 

&c. is excepted, and was never demiſed, and by the erception of the 

wood, the toil thereof is excepted: See 46 E. 3. 22. A. leaſed fo2 life 

certain Lands reſerving the great wood, by that the ſotl alſo is re- 

ſerved, vi. 33 H. 8. Br. Reſervation, 39, 28 H. 8. 13. And by the wozds 

of the Covenant, the intent of the Lefſo2 appeareth, that the Leflee 

ſhall have his Fire boot out of the reſidue of the Lands deunſed, fo2 

præmiſſa here is equivalent with prezdimiſſa; And he cited the Caſe mov- 

ed by Mountaine Chetf Juſtice, 4 E. 6. in Plowden, in the Caſe betwirt 

Dive and Manningham, 66. A. leateth unto B a ano? fo years, except - 

ing a Cloſe, parcel of it, rendzing a Rent, and the Leſlee is bounden 

to perfoun all Gzants, Covenants, and Agreements, contenra & ex- 

preſſa aut recitata ili the Jndenture ; if the Lefſee diſturb the Tefſo2, 

upon his occupation of the Cloſe ercepted, he hath fozfeited his Ob- 
ligation, xc. But our Caſe is not like to that: And if J let the Wan- eg. ; :2, 
N of D. fo2 years, except G2een-meadow and afrerwards J cove- 

nant that the Leſſee ſhall enjoy the Pꝛemiſſes.the ſame doth not extend 

to Gzeen-meadow. Snagg Serjeant to the contrary, and by him prz- 

miſſa, are not reſtrained tu predimiſſa, but to all the Pzemiſles put in the 

foꝛmer part of the Jndenture of Demiſe,theretoze the Lefle ſhall have 
Fire-boot in the one, and the other; and he put a difference betwirt all » ov. 455. 
Woods ercepted, and all woods growing excepted, — in the one G 524. 
caſe the ſotl paſſeth, in the other not; And as to the Cale cited be. 


foze in Plowden. 66. that is true, fo2 exception is an Agreement: And 
he ſaid that by that exception the ſoil it (elf is ercepted, and theſe 
woods which are named by narie of woods; contrar 1 * a Cloſe 


containeth part in woods, and part in Paſture; And by the exception 

of Timber-trees, and Ander woods, all the other woods areercepten 

but not the ſoil: As if a man grant all his Lands in D. Land, Mea⸗ 

Dow, Paſture, and woods thereby paſſeth ; by exception of this Cloſe 

of wood, the ſoil alſo is excepted, and he conceived, that although all 

the woods be ercepted,yet by the Covenant an Intereſt paſſeth tothe 
Leſlee, ſo as he may take Fire-boot without being put to his Action ace: 
of Covenant: As 21 H. 7. 30. A. leaſeth unto B. fo2 life, and Coven» 1466. 173. * 
ants in the Jndentureof leaſe, that he ſhall be diſpuniſhed of Wat, al- dy. 15, : 98, 
though the ſame be penned by way of Covenant, yet it is a good mat⸗ 

ter o EA all byone Deed And akterwards Judgment was , 
* fo2 the Plaintiff, as to that Cloſe of wood called Frich-Cloſe ; „ Kl. 5 
ut as to the Park, foꝛ the Oetendant, fo? that Frifth-Cloſe was all er- 
cepted, ſcil. the wood and the ſotl: And theſe wozds, ſupra præmiſſa, 

ſhall be intended ſuch things which weredemiſed, and no other, and by 

this Covenant, the Leſlee hath power to take the wood upon the other „ 
Lands. although that the wood be excepted, fo2 the ſoile was demiſed, , 7. 
and he ſhalt not be puniſhed in Treſpaſs, and put to his remedy, by : co. 7 
Action ot Covenant againſt the Lefſo2: And by Wray, there is not any be 1 7- 
colour againſt the Plaintiff to the Fri · Cloſe, tf not that the Defen- 

dant had averred, that there is not any wood upon the other Lands 

not excepted but demiſed; And this wozd, Præmiſſa, doth not extend by 
conſtruaion to this mentioned beto2e, being excepted, but only to the 

tyings demiled, 


Mich; 


Rivett and — Wheeler and Twogoods | 
Caſe. C aſe. 


—— — 


— — 


Trin. 30 Eliz. In the Kings Bench. 
CLIX. Rivyett and Rivetts Caſe. 


— Rivett ought an Action upon the Caſe againſt Geoge Rivett, 
and declared, that where it was pꝛetended by the Oefendant,that 
one R. made his TWill,and by the ſame deviſed certain Legacies to the 
Defendant, and the Plaintif upon that had ſued tn the Prerogativ 
Court of Canterbury to2 to diſpꝛove the ſaid WUill: And if he proſecutus 
fuiſſer, he might have diſp2oved the ſaid Will, and ſo defeated the De- 
fendant of his pzetended Legacies: The Oefendant in conſideration 
that the Plaintiff, ultra non eret, did pꝛomiſe to — to the Plain; 
tiff one hundzed pounds; and averred, that he had lurcealed his ſatd 
ſuit; And further declared, that lice: the Oetendant, ad hoc requiſitus fu- 
erit tali die & anno, &c. It was moved in arreſt of Judgment, that here 
is not any conſideration, fo2 the Oefendant hath not any means to 
compel the Plaintiff fo2 to ſurceaſe his ſuit, fo2 there is not any croſs 
pꝛomiſe ſet foꝛth inthe Declaration; and although that he doth ſurceale 
his ſuit, yet he may begin the ſame again, and therefoze the Plaintiff 
ought to — ſhewed in his Declaration a Keleaſe o2 other diſcharge 
of it, as the caſe was 3 Eliz. repozted by Bendloe. A. was bound unto B. 
in twenty pounds, and aftecwards A. pꝛomiſed g. that in conſideration 
the ſaid A. ſhould not be damnified byreaſonof the ſatyd Bond, to give 
the ſatd B. ten pounds, and upon that pꝛomiſe B. bꝛought an Action up. 
on the Caſe, and ſhewed, that the Oetendant was not damnified by 
reaſon of the ſaid Bond. But it was adjudged, that the Anion was 
not matntainable upon that matter, becaule that the Plaintiff did not 

m in his Declaration, that he had releaſed o2 otherwiſe diſcharged 


the Defendant of the laid — ſo no conſideration in the caſe. 


Another Exception was, bec the 14 is not layed certainly 
but generally, licet requiſitus, and doth not ſay by whom he was requt- 
red, 02 what thing to do: And afterwards a edent was ſhewed, 
Trinit. 28 Eliz. rot. 52.3. betwirt Smith and Smith. An Aſſumpſit, in con- 
ſideration that the Plaintiff ſhould not implead the Defendant upon 
Bond; And the Plaintiff had Judgment to recover. And as to the 
requeſt it ws ſaid by Kempe, that there are many Pꝛecedents, that a 
Acqueſt generallylayed is ſu t: And afterwards tn the p2incipa(\ 
Cale Judgment was given fo2 the Plaintif, 


Trin. 30 Eliz. In the Kings Bench. 
CXL. Wheeler and Twogoods Caſe. 


Yes bꝛought an EjeRione firme againſt Twogood,aud it was found 
by ſpectal verdict, that the Earl of Oxtord was ſeiſed of the Man⸗ 
02 ot Hornely, in which were divers Copy- holds: And that the ſaid Ear ( 
leaſed the ſald Manoꝛ to one Heywood fo2 one and twenty years, to be- 
gin two yearsafter. Except all caſualties and p2ofits of Courts,whic 
everally did not paſs the value of ſir thillings eight pence. And af- 
terwards the Earl bargained and ſold the Keverſion to Anthony Cage: 
And afterwards a compoſition was made betwirt Anthony Cage and 
the Leſſee, by which the Lefſee did grant and covenant to and with 
the ſatd 4. Cage, that he would — 4 the ſaid Anthony Cage peaceably 
to hold the Courts and to take the p2ofits to his own uſe, Proviſo, 
that the ſaid Leſſee ſhould have the Aents of the Copy-holders ⁊ Free- 
holders ; And afterwards the Leflee granted over his Intereſt in the 
al 


— 


Stretton and Tay- The Queen againſt Lewis, I» = 
lors Caſe. Green, and others. : 


ſaid Term. It was moved by 'Towſe,that by this Exception the Court 
Baron is not excepted noꝛ (ebered from the Manoꝛ, na; deftroyed, fo 
it is incident tothe Wanoz,andthis Covenant betwirt the Leſſee and mar 
Anthony Cage amounts to a grant of the Court to Anthony (age. See — AI 
44 E. 3. Fitz Mannors de fairs 14.4. & 2.9 E. 3. Burr. 280. and (ee 37 H.8. & 1-E: 

6. Br. Leaſes 60. That where 1.5. Covenants, & conceſſit tu 1. N. that he 

ſhall have twenty acres of Land in k. fo; one and twenty years, it is 

a good Leaſe, foi this wozd conceſſi ts as ſtrong as dimiſu. And it was 

moved, that here the Earl leaſed ——_—_— to begin two years after, 

any the Leſſee being in poſſeſſion, doth continue it after the two years, 

and afterwards betoze anyentcy the Lefſee allignes over his Intereſt, 

that the ſame is not a good grant, but only a fight: But by the whole 

Court the grant was holden good, notwithſtanding the Ercep- 

tion: And it was holden alſo, that the Covenant (ut ſupra) was void; 

fo2 although that Anthony Cagehath authozity to hold the Courts, pet 

it ought to be in the name of the Leilze, 


—— 
— — 


Tria. 30 Elix. In the Kings Benchi. 
CLXI. Stretton and Taylors Caſe. 


Tretton did fnfozm againſt Taylor upon the Statute of Aſuryp: Qui matten 
ſequitur tam pro Domina Regina, quam pro teipſo: And the Queens dc upon the Sta- 

tumeß entred upon it, &c. non vulr proſequi, and that was pleaded in Bat ve of Uſury. 
againſt the Inkozmer fo2 the whole: And by Wray, the ſame is not any N by the 

arr to the Jnfozmer. But Popham the Attozney general ſaid,that by en. fre 
thefavourof the Court he would maintain the authozity of his place, 52 . 
which his Pꝛedeteſſoꝛs had enjoyed,fo2he ſald, it cannot be found by any me. 
Record in this Court, Common Pleas,0) the — that the In⸗ rot. & 
foꝛmer had pꝛotceeded where the Attozney General had made ſuch an 5*3- 
Entry, fo2 we have not uſed to do it without great conſideration; fo2 
if the Info2mer hathceaſed to pꝛoſecute the Suit two oz thzxe Terms, 
then we uſed to enter a Non vult — Fo? it is not reaſon that t 

ibject ſhould be moleſted oz attendant ſo long without juſt cauſe, 
and it is not againſt Law, that in perſonal Sutts the act ne Nous 
prejudice the other:And the Queen is the pxincipal party in this ? 

2 the Replication ſhall be made in the name of the Queen only, and 
not ofthe Inkoꝛmer. And afterwards by Award of the Court it was 
ruled, that that Entry by the Attozney is not any Barr, quoadthe In- 
loꝛmer, ſo if the Gueen be Nonſuit, fo the Nonſuic of the Anto2mer is no 
Barr againſt the Queen : Any Wray ſaid, that ſuch was the opinions 
bf Anderſon and Gawdy Juſtices, &c. 


Trin. zo Eliz. In the Kings Bench. Intrat, Hill. 30 Elie. 
Rot. 10. 


CLXII. The. Qyeen again Lewis, Green, and others. 


52 Fnfozmation fo2 the Queen againſt Lewis, Green, and others: 6 
The Caſe was, King E. 6. was ſeiſed of the Mano of Stepnech, Grants of the 

wy wentp acres of Lands in Stepneth, called Stepneth Barſh , and aq" 70 
of another Marsh alfo called Stepneth Warſh, and granted unto c . 
the Lozd Wentworth and his Heirs the Wano? of Stepneth, in the 
County of Midd. Nec non mariſcam in Stepneth , appel. Scepneth March 
ia com, predict, nec non omnia terr. & ten. eidem Manerio five 
pre miſſis pertinent. And ik twenty Acres, called Stepneth Warlh, not 
Parcel of the (aſd Mano; paſs, oz not, was the Queſtion ? Gn 
a 


The Queen auf rg 
Green, and others 


ey ſhall 2 Here this grant doth conſiſt of ther parts; 1 1. 
2 he grant ofthe Mano 2. Nec non mariſcum in Stepneth; 3. Nec non omnia 
terras & tenementa dicto Manerio ſive —_ pertinen. And by the ſecond 
clauſe theſe twenty acres ſhall paſs, be the ſame parcel 02 not; and the 
latter wozds cannot refer to that, fo? it is certainly exp2efſed before. 
And the caſe lately agreed in the Court of of Wards — Bronker nid 
Robotham was cited, which was, That the ing bs peing Tiſep of the of The 
Mano; of Sandridge and Newnam, parcel of the pollen the 
ſtery of Saint Albans, and part of the Mano! of — extende — 
the Pariſh of Sandridge, and the Ring granted the Yano? of Sand idge, 
nec non omnia. terras & tenementa ſua in Sandridge, dicto nuper Monaſterio =_ 
nen nec non omnia terras & tenementa ſua dicto Manerio de Sandri 


pertinen 
By which grant, although that the latter clauſe doth reſtrain it to t 
— 4 — 0 Sandridge, vet the general woꝛds of the ſecond clauſe ſhall he 
tend to make he pads l the whole Mano of Newnam nn Which extended ano 
the Pariſh of Sandridge, & a ee was in the ſaid Court accoꝛding 

At another day the ca — d, and the caſe put to be t is. 12 
E.6. was ſeiſed * ard ca Stepneth in the County of 
Midd. within whic _—_— 1 —— Stepneth Marſh, parcel 
of the Manoꝛ o — had by exchange of the Biſhop 
of London, and there were allo — 4 acres of Lands — were 5 


ing in Stepneth atſh and were known by the name of Stepne 
jnte p re of the bf The pore olleſſions of the Pꝛioy of Grace, and granted ui 
the his Peirs, Domina five Maneria ſua de Hackney d 
Stepney, nec non — U9'S Ap Stepney in Stepney predict. nec non omnia Mane- 
ria terras & tenem. & Poe" — = in tz 2 pertinen. If 7 
twenty acres general n the ec non, d 
mw LOUD Nec non (dictis yp * 35 12 refratn 
of the firſt wozds, was the ; _ 


hos e ab beſ e bath Theſe 


by al bee Pay — — 
whtch wa 


in ru part che Panoz dnt the — acres which 
b title, 8 at ex vi termini, the grant 
the ne Born io lt: _ dy A a ſhall be tak — 
dum intentiagem Regis, e it [ 


and that 
— 2 king ent of the King was — that theſe twenty acres [d paſs, 
according to AE Grants þ rs thin ſua & terras, and all Lands, &c. i: pertinen. 
his intent. Hit it is not par pals them. to thole twenty acres, t - 


8 R to econd ant is to 
yes fully as the Biſhop of Londo 2 e ua — ut mention 


ok the 2 19 as fully as us the _ —_— them to us, 
but the Biſho 1— 1 — theſe twenty acres to the King. 
Fourthly, mt wetter Bot Patents Nen King recites the value bf 
the Mano of + Stepney, but nid value of the twenty acres , 
(Quzre, what difference there is Dt — arch and the Warſh 
— of Stepny.) AS — the firſt, the grant is iiſdem & ita præmiſſis pertinen. which 
premiſſis void: Se- 
as we have — 


— 
Manerium de 


cealed, vet 
Peoviſa,that 1 


the King. 19 E. 3. 7. and 8. Ang granted omnes Advocationes 
3 pertinen 


Piers and ,Lever- } 121 
ſuchs Caſe. 5 


pertinend. tu ſuch a JP2102Y, quas nuper conceſſimus parri of the Patentee, al- 
though the King had not ever made ſuch a grant, vet it ts a good grant 
to the Sons, cauſa qua ſupra. Gawdy Juſtice conteived, that the twenty 
acres did paſs, and he confeſſed the caſe betwirt Bronkor and Robotham 
to be good Law, fo2 there the intention is fully, that all appertpining 
to the Ponaſtery, whether it were parcel of the Panna of Newnam 92 
of Sandridge, patſeth, 6 E. 6. 8. Dyer. A man leaſeth all his Meadows in 
A. containing ten acres, whereas in truth they are twenty acres, ali 

aſſeth, &c. And if the king grant the Bano? of D. to a; and further 
Faith, Damus & concedimus, (0 freely as I. S. had it, and I. S. never had it, 

et the grant is good: And as to the miſrecital of the value, the ſame 

g helped by the Statute. Clench Juſtice to the ſame intent; and the 
Tury hath found, that the twenty acres are parcel of Stepney Barth. 
Wray to the ſame intent,Agatnſt ex pꝛeſs woꝛds no favour ſhall be given 
to the King. And note, that the Warthes pertaining to the Wanozare 
in the third clauſe, ergo, the March in the (econd clauſe ſhall be intend- 
ed a Warſh in groſs, 02 other wiſe it chould be idle. And afterwards 
Judgment was given againſt the Queen, 


Trin. 30 Eliz. In the Kings Bench. 
CLXIII. Piers and Leverſuchs Caſe In Ejectione firme. 


T was foundby ſpecial ver dia, that one Robert Leverſuch Gzand-father 
of the Defendant, was Tenant in tail of certain Lands, whereof, 
&c. and made a Leaſe fo years to one Pur. who aſſigned it over to P. 
father of the Plaintiff, Robert Leverſuch died: W. his Son and peir 
entred upon P. who re entred. W. demiſed without other wozds the 
Land to the ſaid P. foꝛ life, the remainder to Joan his Wife fo2 life, the 
rematnder to the Son of P. fo2 lite with warranty, and made a Letter 
of Attoznep therein to enter and deliver ſeiſin accodingly, P. died be- 
foze that the Every was executed, and afterwards the Attoznep 
made liver y to Joan. W. died; Ed: his Son and Peir entred upon the 
Wife, ſhe re-entred, and leaſed to the Plaintiff, who upon an 
bought the Action, Heale. When P. entred upon W. Leverſuch the iſſue 
in tail, he was a diſſeiſoꝛ, and by his death the Land deſcending to his 
Heir, the entry of W. Leverſach, the tfſue in tail, was taken away, Coo 
contrary.P.by his entry was not a diſſciſoꝛ, but at the Elenton of W. faz © 222. 
when P. accepted ſuch a deed from W. it appeareth that his intent was 
not toenter as a diſleiſoꝛ; and it is not found that the aid P. had any 
Son and Heir at the time of his death, and if not, then no deſcent ; 
and there is not any diſſeifin found that P. expulit Leverſuch out of the 
Land, And Judgment was given againſt the Plaintiff, And 
Cook Cited a Cale which was adjudged in che Common Pleas, and it 
was the Caſe of Shipwich ; Gzand-father, Tenant in tail, Father and 
Son; The G2and-father died, the Father entred and paid the Rent 
to the Leſſo2, and died in poſleſſion, and adjudged, that it was not 
any deſcent, fo2 the paping of the Rent doth explain by what title he 
— and ſo he ſhall not be a Diſſeiſoꝛ but at the Eleaton of ano 


122 Severne and? Page and Jour- Havithlome and 2 
Clerks Caſe. dens Caſe. Harvies Caſe. 


— — — ũ— —ñEI— —ͤ— —ꝛ—ꝛ On 


Trin. 30 Eliz. In the Kings Bench. 
CLXIV. Severn and Clerks Caſe. 


_ be Caſe was, that A. by his Deed Poll recited, That (whereas 
he was) pollelled of cettain Lands fo2 years of a certain Term; 
Vp good and lawful conveyance he aſſigned the (ame to 1. S. with dt. 
vers Covenants, Articles and Agreements in the ſaid deed contained, 
which are 02 ought to be perfozmed on his part. It was moved, if 
this recital (whereas he was) be an Article 02 Agreement within the 
meaning of the condition cf? che ſald Obligation, which was given to 
perfo2m, &c. Gawdy conteived, that it is an agreement; Fo2 in ſuch 
caſe Þ agree, _ Jam poſſeſſed of it, fo2 every thing contained in 
the deed is an Agreement, and not only that which Þ am bound to 
perfozm 2 As if J recite by my deed, that J am poſſeſſed of ſuch an 
intereſt in certain Land, and aſſign it over by the lame deed, and there- 
by covenant to pertoꝛm ali Agreements in the deed, it J be not poſſeſ- 
(cd of ſuch Jatereſt, the covenant is bzoxen. And it was moved, if 
that recital be within theſe wozds of the condition (which are 020ught 
to be perfoꝛmed on my part.) And ſome were of opinion, that it is 
not within thoſe wozds; fo2 that extends only in ſaturum, but this re- 
cital is of a thing paſt, o2 at the leaſt pꝛeſent. 
Recical, Clench. Recital of it ſelt is nothing, but being ſoyned and conſidered 
2 Cro. 221, With the reſt of the deed it is material, as here, tog againſt this reck 
Ila. tal he cannot ſay that he hath not any thing in the Term, And at the 
length, it was clearly reſolved, that if the party had not that Intereſt 
by a good and lawtul conveyance the Obligation was foxfeitev, 


Trin. 30. Eli. In the Kings Bench. 
CLXV. Page and Jourdens Caſe. 


N Trepaſs betwtrt Page and Jourden the caſe was: A Woman Tet:- 
nt in tail took a Þugband,wyo made a Feoffment in Fee and died. 
he Wife without any Entry made aLeaſefo2 years: It was moved, 
that the making of this Leale is an Entry in Law. As ff A. make a 
aſe fo2 years of the Land of ;. who enters by fozce of that Leaſe, 
Agence, ow the Letſo? without any Entry is a Diſſeiſoꝛ. And it was reſolved, 


a diſſeiſin. 


+ 


Ttin. 30. Elis. In the Kings Bench. 
CLXVI. Havithlome a Harvies Caſe. 


Action upon Hg . bought an Action upon the Statute of 5 Eliz. cap. 9. a- 
the Statute of -natnff Harvy and his Wife fo? the penalty of ten pounds given by 
- Eliz. cap. 9. TYE lid Statute againſt him who was ſerved with p2oceſs, ad ceſtifican- 
1 Cro. 120. dum, &c. and doth not appear, not Having any impediment, &c. and 
3 e ſhewed that pꝛocelg was ſerved upon the Defendants Wife, and ſuffi- 
= cient charges, having regard to her degree and the diſtance of the 
place, &c. tend2ed to her, and yet ſhe did not appear. And it was found 

fo2 the Plaintiff. At was moved in arreſt of Judgment, that the 
Declaration is not good, becauſe the Plaintiff in ſetting fo2th that he 

was damaged fo2 the not appearance ofthe Atte accoꝛding to the p20- 


eefs, hath not ſhewed how damnified : Alſo it was moved, that a — | 
0 


Dellaby and Har? Mugket | Cola? 
ſels Caſe _ Caſe. pn 


— 


i | 


is not within the lain Statute, fo2 no mention is made of a 
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Paſtb. 30 Fliz. In the Kings Bench. 
CLXVI. Dellaby a»d Haſſels Caſe. 
Action u e Plaintiff declared that the Defen- , .. _.. 
Lan in Zion upon 14 — re be 90 kom c 7. 
i e ſe goods to the p2ofit of the De- 
' mich Hould content him, and 


, faid t 
to be given foꝛthe P ares tr —— and c 


Action, and the 48 e contentment is only to reduce 
to certainty: Ind Judgment was given fo2 the Plaintiff; 
Trin. 30 Eliz. In the Kings Bench. 
CLXVII. Musker e Coles Cafe. 
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ration, that the ſaid Defendant had Bills 02 4 — in which 
Simon his Son was bounden to the Detendant, fo2 i there were none, 
then no damage. And ſee Onlics Caſe, 19 Eliz. Dyer 356. D. in confider- 
ation that the Plaintiff had expended divers ſums of money cirex the 
buſineſſes of the Defendant, pzomiſed, &c. Exception was taken to 
E unde by Manwood and Mounſon Tuſtices, betaule it was not 


d, in what eſſes certain, and betwirt what perſons. Gawdy, 
he Plaintiff here is not to recover the Bills oꝛ Obligations. but da- 
mages only, and therefoze needeth not to alledge any Bills in certain. 
And 47 Ez. 3. A. covenants with B. to aſſure unto B. and his Detrs,omnia 
terras & tenementa quas habet fn ſuch Counties, and fo2 not aſſurance. an 
Action of Covenant was bzought, and the Plaintiff declared, that the 
Defendant had bzoken the ovenant,and that he had requiredthe 
Defendant to make a Feoffment unto himof all his Lands and Tene- 
ments in the ſald Counties; and the plea was not allowed, fo2 the 
Land is not in demand, but only damages to be recovered. See alſa 
465 E. 3. 4 and 20 E. 3. And in the pꝛincipal cale, the Plaintiff had time 
enough toꝛ the ſhewing to the Jury what Bills 02 Obligations foꝛ the 
inſtruaing of the Jury of the damages. 


Trin. 30 Eliz. In the Kings Bench. 
CLXIX. Engliſh, a»d Pellitary aud Smirhs Caſe. 


TE an Acton of Treſpaſs of Aſſault- and Battery and wounding: 
The Defendants ſay, that they were Leſſees of certain Lands, and 
Tye Plaintiff came to the ſatd Lands, and took certain Poſts which 
were upon the Lands, and thep gently took them from him. 8. plead⸗ 
ed, that he found the Plaintiff and P. contending 107 the ſald G 
and he to part them wollte, put his hands upon the Plaintiff; which is 
the ſame, &c. The — * reptyed,De injurus ſuis proprus abſque tali cauſa per 
u which iſſue was joyned, which was found fa2 the 
laintiff. Jt was moved in arreſt of Judgment, that here was not any 
iſſue, fo2 the Plaintiff ought ſeverally toreply to both pleas afozeſatd, 
fo2 here are ſeveral Cauſes of Juſtification,and his Replicattoh, ab@ue 
tali cauſa, Both not anſwer to both. Cook, This wozwd (Cauſa) iS, nomen 
Collectivum, which may be referredto every Cauſe bythe . Defendants 
alledged, reddendo ſingula ſingulis, and their Juſtificatians are but aue 
matter, and the Detendants might have all joyned in one plea. Wray, 
Both pleas depend upon one matter, but are ſeveral cauſes ; fo2 two 
ſfifie by reaſon of their Intereſt, and the third fo2 the preſerva 11 of 
the Peace. And by him and the whole CTourt,although it be not a god 
Tozin-of pleading, yet by reaſonable conſtruction this wa2d (Cauſe) ſhall 
be referred to every cauſe, and ſo the pleading ſhall be maintained: 
And afterwards Judgment was given againſt the Plaintiff, 


Trin. 30. Eliz. In the Kings Bench. Intrat. Hill. 30 Rot. 58. 


or 581. 
CLXX. - Cater and Boothes Caſe. 
| L. T Writ ot Covenant the Plaintiff declared, that the Defendgnt 
I byhis deed, bearing date the firſt of October, 28 Eli. did cov , 


he would do every act and acts at his beſt endeavour to pꝛove the 
of I. S. 02 otherwiſe, that Re Letters of 1 

a ly to the Plaintiff, 

he had not done, licet ſæpius requiſitus, &c. The Defendant pleaded 

e came to Dodo: Drury iuto the Court of the Arches, any there 


1 7 Piers and Hoes 
Caſe. 
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offered to Nor „ of the laid 1. S. but becauſe the Wife of the 
ſaid I. S. would not wear, that it was the CUill of her Husband, they 
could not be received to pꝛove it; Apon which it was demurted in Law, 
It was moved by Williams, that the Action doth not lie, fo2 there is no 
time limited by the Covenant when the thing ſhould be done by the 
Defendant, fo2 which he hath time during his lite, koꝛ as much as it 
is a collateralthing. See 15 E. 4. 31. if there be not a Requeſt before; 
hut abit that the Covenant had veen to perfozm upon requeſt, then 


h the place and time of it, to2 that is traverſable. See 33 H. 
8. 9 E 4- 22- Gawdy, It the Covenant had been expel to do it 
equeſt, there the requeſt ought to be ſhewed ſpectaſiy when 
a * the erpoſition of the Law only is to be done upon equeſt, 
ſuch mequeſt alledged generally is god enough. And by Wray, the 
Covenantoꝛ hath not time during his life to per toꝛm this Covenant, 
but he ought to do it upon requeſt within convenient time; but in 
ſome caſe u man ſhall have time during his like, as where no benefit 
ſhall be to any of the parties, as it the condition were to go to Rome: 
And as tothe Kequeſt, he conceived, that it ought to be ſhewed ſpecial⸗ 
ly and certainly; to2 it is fo2 the benefit of the Covenantee,fo2 without 
requeſt, the Action doth not lie, which Clench granted. And it was hol- 
den by the whole Court, that the bar ſhall not help the inſufficient De- 
claration : No moze, if the Defendant plcad, Non Afutnpſiry pet the 
defect in the Declaration of a Kiequeſt not duly ſhewed, rematneth: 
Gawdy,The bꝛinging of the Action is a Kequeft. Cench, A Wait of Debt 
ts a Fræcipe, to which thece, licet ſæpius requilitus, ig ſuſlicient: but a Wit 
of Covenant is not ſo. = 


. Trin. 30 Eliz. In the Kings Bench. 
CLXXI. Piers and Hoes Caſe. 


I an Action of Treſpaſs, it was found by ſpecial verdic that 
ſeiſed of Land in the right of his Wife, being her Foynture by a 
toztuer Dugbaiw,be and his Aite made a Feofftment to a ſtrang 
rs, Habend. tu the uſe of the ſtranger and his Heirs durin 

life of theWife only.Shutleworth,The ſame ts 1 kozke 
n been without any uſe expꝛeſſed, then it ſhouſd be to 
uſe of the Feoffoz and his Heirs, and by conſequence a Fe ie of rh 


4 
r 


upon 


0 
45 — 


as the caſe is here , it is alſo a foꝛſeiture, fo2 during the life 
Wikte the uſe is exp2eſlyto the uſe of the Feoſfee and bis irs, and 
remainder. of the Fee-limple is to the ule of the Feoffoz, (cl. the Hu 
band and his Heir g. Popham, I conceive that here is a foxteitur 
are ſeverallimitations, limitation of the eſtate unto one, and of t 
unto another: And the wozds (fo2the life of the CUite) do not refer 
to the eſtate, but to the uſe, with proximum antecedens ; Ard ye 2 
the lame to the caſe of Leonard Sturton, in which he was of Councel. A 
man granted Lands, Habend. unto the Gzantee, to the uſe of the 
Sante and the Heirs of his body; the ſame is no etate tail in t 
Ozantee, but only an eſtate fo? life , fo; _ Limitation ot the 
cannot ertend hs eſtate. Cook contrary. The caſe is, that A. 
ol one Piers, befng Tenant fo? life of the Joynture of the ſatd Piers, 
_ took ta Dugband Hoe, they both by Deed grant totum ſuùm Mefluigi- 
un-t6 pe Clarke, Habendum tu him and his NYeirs fo? the life of the 
only, J fg hat dere is Ky forfeiture, fo2 it is but 
nd il there be a double conſtruction of g vec 


one intire ſentenc : | Cf , 
Voie Ty 1 Dy f02 "Ihe "ite of the Mike) thall 
"refer unto boch, fel the effate and the uſe, and thett intent was 


not to commit a fozteiture, as appeareth by the wozds ot the 14 


the — iﬀ in his Peclaration ought to. have ſhewed an expꝛeſs re- 
47, 


Treſpaſs. 
1 Cro. 131. 
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Trin. 30 Eliz. In the Kings Bench. Rot. 528. 
CLXXII. Toft and Tompkins Caſe. 


Bon a ſpecial Verdict the caſe was, that the Gꝛand father, Tenant 


f02 life, the Remainder tathe Father in tail, that the — — *r 


made a Feoffnent in tee to the ute of Himſelf fo2 like, the 


emainder . 


tothe Father in Fee; And atterwards they both came upon the Land, Co. 135. 


and made a #fcoftinent to Tompkins the Defendant, Coke, Chere is not 
any diſconiinuance upon this matter, fo the Father might well wave 
the advantage of the fozteiture committed by the Gzanv-tather; then 
when the Father joyns with the Sꝛaud kather in aFeoftment, the ſame 
declares that he came upon the Land, without intent to enter fo2 a 
forfeiture : Jt was one Wayamans Caſe , adjudged in the common 
Pleas, where the Diſſciiſc? coincth upon the Land todeltver a izleaſe 
to the Difſeiſſo2, that rye ſame is no Entry to reveſt the Land in the 
Diſleifſee: Then here it is the Livery of the Tenant fo2 life, and the 
grant of him in the Remainder, and he tn the Remainder here was 
never ſeiſed vy fo2ce of the tail, and ſo no diſcontinuance. Godtrey, Pere 
is a Remitter by the Entry, anu afterwards a diſcontinuance, fo2 by 
the Entry of both, the Zaw thail adzudge the poſſeſſion in him who hath 
right, &c. Gawdy, This is a biſcontinuance, fo2 when the Father en- 
treth, ur ſupra, he ſhall be adjudged in by the tuzfeiture, and then he 
hath gained a polleſſion, and to a d:lcontinuance , fo2 both cannot 
have the poſſeſſion. Clench, The intent of him in the emainder when 
he entred was to joyn with the Gzand-father, and when his intent 
appcareth, that the eſtate ot the Ozand-father, and his own alſo ſhall 
paſſe, that both declare that he would not enter fo2 the fozteiture 2 
Shure głeed With Gain. 


Trin. 30. Elis. In the Kings Bench. 


CLXXIII. Broake 4 Doughties Caſe. Hill 31 Eliz. Rot. 798. 


" A NAction upon the Caſe fo2 words, viz. Thou waſt foꝛſwoꝛn in daten upat 
the Court of ficqueſts, and J will make thee ſtand upon a Stage le 


toz it: Jt was found fo2 the jlaintiff, Jt was moved in arreſt of 

udgment, that the Acton will not [ve fo2 theſe wo2ds: foz he doth not 

y, that he was there foxtwomn as Octendant, 02 witneſs: And Trin. 
28 Eliz. hetiixt Hern and Her, thou waſt foxſwom in the Court of Whir- 
church; And {udgment given againſt the Plaintiff, fo2 the woꝛds are 
not Actionable, and as to the reſidue of the wozds, J will make thee 
ſtand upon the Stage fo2 it, they are not Aatonable, as it was adjudg- 
ed between Rye and Trowgood, It thou hadſt Juſtice thou hadſt ſtood 
on the Pfl{02y; and Judgment was given againſt the Plaintiff. Daniel 
contrary, thou waſt fozxtwon befoze my Low chief Auſtice in an Evi- 
dence, theſe woꝛds are Utionable, fo2 thats is perjury upon the mat⸗ 
ter, and between Folter and Thorne, T. 23 Eliz. Rot. 882. Thou waſt 
falfly foxſwo21 in the Star-Chamber, the Plaintiff had Judgment, 
fo? it ſhall be intended ti Plainttf was Defendant oz ajDepo- 
nent there: and yet the woas in the Declaration are not in the Court 
of Star⸗Shamber. Wray, Chvu att wozthy to ſtand upon the Pilloy, 
are not 4Unionable, to2 it is but an tmplication; but in the wodds in 
the Cale at the Bar there is a vehement intendment, that his 
Oath was in the quality of a Dekendant, 02 Deponent ; which Gawdy 
granted. In the Caſe 28. Eliz. Thou waſt fozlwozn in Whir- 


church 


1 Cro. 135. 
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Gatefould and "_ Gomerlal and . 
Caſe. Caſe. 


1 Cro. 136. 


Prohibition 
tor tythes. 


Church Court, there the woꝛds are not actionable ; fo2 that Court is 

not known ta you as Judges. And it may be it is but a great Houſe 

o2 Manſion houſe called Whi-church Court : But here in the pꝛincipal 

caſe it cannot be meant but a Court of Juſtice, and befo2e the Judges 

there juridice,and the ſubſequent wo2ds found ſo much, J will make thee 

dhe 15 —— 1 Stage fo2 it. And afterwards Judgment was given fo2 
ulntitf. 


Trin. 30 Elix. In the Kings Bench. 
CLXXIV. Gatefould and Penns Caſe. 


Atefould Parſon of Norch · liane libelled againſt Penne in the ſpiritual 
Court 0 tythes in Kind of certain paſtures: The Detendant 
to have p2ohtbition doth ſurmiſe, that he 1s Inhabitant of Soutt-liane, 
and that time out of mind, &c. every Jnhabitant of South-linne, having 
paſtures in North-liane hath paid tythes in Kind fo2 them unto the Al⸗ 
cars of South-linne, where he is not reſident, and the Uicar hath aiſo 
time out of mind payed to the Parſon of Norch · linne fo? the time be- 
ing two pence fo2 every acre. Lewis, This ſurmiſe is not ſufficient to 
have a pꝛohibition, fo upon that matter Modus Decimandi ſhall never 
come in queſtion, but only ht of tythes, if they belong to the 
Parſon of North-linne, 02 to the Aicar of South-linne, and he might have 
pleaded this matter in the ſptritualCourt,becauſe it toucheth the right 
of tythes, as it was certified in the Caſe of Baſhly by the Dodos of 
the Civil Law. Gawdy, This pꝛeſcription doth ſtand with reaſon, fo 
ſuch benefit hath the Parſon of North-linne, if any Inhabitant there 
hath any Paſtures in South-lizne, And afterwards the whole Court 
was againſt the pꝛohibition, foz Modus Decimandi ſhallnever come in 
debate upon this matter, but who ſhall have the tythes, the Cicar of 
— 02 the Parſon of North-linne ? and allo the preſcription is not 
reaſonable. 


Trin. 30 Eliz. In the Kings Bench. 


/ELXXV. Gomerſal and Biſhops Caſe. Hill. 31 Eliz. 
/ Rot. 175. 


ſhop Ifbelled in the Spiritual Court fo2 tythe Yay; the Plaintiff Go- 
merſal made a ſurmiſe, that there was an agreement betwirt the 
laid parties, and fo2 the yearly ſum of ſeven ſhillings to be paid by Go- 
merſal unto Biſhop, Biſhop fatthtully pꝛomiſed to Gomerſal, that Gomerſal 
ſhould have the tythes of the ſatd Land during his life. And upon an 
ttachment upon a Pꝛohibition Gomerſal declared, that foꝛ the (aſd an- 
nual ſum Biſhop [eaſed to the Plaintiff the ſatd tythes fo2 his lie: And 
_ the DeclarationBiſhbopDid demur in Law co the variance between 
the Surmiſe and the Declaration; fo2 in the ſe a pzomitle is 
ſuppoſed, = which Gomerſal might have an n upon the Caſe, and 
in the Declaration a Leaſe. note, that the Surmiſe was not 
entred in the Noll, but was recozded by it ſelf, and the Declaration 
only enrolled.Sodfrey, It was reſolved in the Caſe betwixt Pendleton and 
Hunt, that an Agreement betwirt the Parſon and any of his Pariſhto- 
ners is a good cauſe to grant a Pꝛohibition, if he bel in the Sptritu- 
al Court againſt ſuch Agreement, becauſe the Spiritual Courtcannot 
try it, and they will not allow ſuch Plea. Curia, The Sur miſe is as a 
alth 


, fO2 which if variance be betwirt the ſame and the Declaration 
is naught. 


Trin. 


Colebourn and Mix- 129 
ſtones Caſe. 


Trin. 30. Eliz. In the Kings Bench. 


CLXXVI. Colebourn and Mixſtones Caſe. Intrat. Hill. 31. Eliz- 
Rot. 146. 


lebourn was ſued in the Spiritual Court, fo2 that being Executoꝛ 
to one Alice Leigh, he had not bꝛought in a true Inventoꝛp of all the 
nods ot᷑ the ſaid Alice, hut had omitted and left out a leaſeof two houſes, 
andthis ſuit was at the purſuit of two Daughters of the Teſtatoz. Cole 
bourn ſueth fo2 a P2ohtbition; and ſurmiſes and declares, pou this Leaſe 
is extina, and the matter was this, H. Leigh was ſeiſedof a houſe called 
the Marigold, and two other houſes in London, and leaſed the ſaid two 
houſes to one Alice Cheap fo; 21 years, if ſhe ſhould liue ſo long, and af- 
terwards made a Leaſe in Reverſion of the ſald two houſes to the ſaid 
Alice Leigh f02 21 years, and afterwards he deviſed theſe two houſes, and ve 
alſo the houle called the Marigold to the faid Alice Leigh fo? her lite f02 to 
bzing up his 1 and died, after whoſe death the laid Alice Leigh en- 
tred into the (aid houſe called the Marigold, and t the rents and pꝛo⸗ 
fits of the laid two houſes fo2 the ſpace of 7 years, virtute teſtament. præ- 
dict. upon which Declaration the Defendants do demurr in Law. Coke, 
the Declaration is not good, and fo2 the matter of it, it is clear, that 
by this deviſeunto Alice, her Term in futuro is not extina without her 
— 4 to it: And alſu in this Caſe the Deviſe is not fo2 the benefit 
the (aid Alice 1 but ot her childꝛen, and ſhe hath liberty to accept 
refuſe the ſaid eſtate by deviſe, and to make her eleation: And the ag 
Plaintiff ath declared, that ſhe hath acceptev the Rent reſerven upon — 
the Leaſe of the ſaid two houies to2 7 yeats: And thegein the Oeclaratt- 
on naught in divers reſpeds. 1. Pe hath declared, that the ſald Alice 
Leigh — accepted the Kents of the laid two houſes, by reaſon of the 
reverſion, virtue teſtament. predict. by 7 years, uhich is double and treble; 
fo2 acceptance of a Rent at one dap, ſcil. one rent day is a ſufficient 
election: As if the Jſſue in tail, after the death of his Anceitoz, who hath 
made a Leaſe not warranted by the Statute, once accepts the Rent, 
N affirmed; but 1f in plea pleading, the acceptance of the ſaid 
nt fo2 3 years be pleaded, the ſame clearly is not god; fo2 no good 
Iſſue can be taken thereupon. 2. This acceptance is not pleaded C as 
the Law wills) and in the phzaſe of che Law, viz. to which deviſe ſhe a- 
greed, but pleads the acceptance of the Kent, which is matter of evt- 
dence, the which is not god pleading. As 5 fi. 7. i. One ſweareth ano- 
ther to enter into his Land, and the ſame to occupy fo2 acertain time, . ..:.... 
the ſame is a Leaſe in Law; and it in pleading the party is to make his . 
tle tothe ſame Land, he ought to plead it as an expꝛes Leaſe,and not 
as a Licence; and if the Leale be traverſed,he may ye the Licence in 
evidence, Tankeld, pzeſently by the deviſe, the eſtate fo2 life is in the De- 
viſee and the Term exttna by it, and that is ſuffictent foz the Plaintiff: 
And if there was any diſagreement the lame is to be ſhewed on the other 
fide, But if Alice had not notice of the Oevile, but dieth befoze notice, 
the ſame amounteth unto a diſagreement. And as to the pleading of the 
Agreement, J conceive its well enough pleaded,fo2 it the Leaſe had not 
been ſhe might have entred,and then if fſuchEntry had been pleaded it 
had been good enough; and then vecaule ſhe could not enter by reafon 
of the faidLeaſe,ſhe hath taken the rents and p2ofits which is an anual- 
agreement, and as ſtrong as an Entry, Alſo we have ſhewed that the | 
had entred into the youfe calted the Marigold, of whicy the Deviſoz died dd not _ 
eiſed1in poſſeſſion, and that is a ſufficient agreement fo2 the whole, toz * rr 
it is an entire Legacy. Ag 18 E. z. Uariance 63. Af the Revertion 
of thꝛee acres be granted, and the Tenant fo fo2 one 


ey 
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4 30 DT Stranſham aud Med-? Chamberlain and 9 
| calfes Caſe. | Thorps Caſe. 


acre, it is a good attozwment to2the whole, foꝛ he cannot appoztton his 
aſſent: and 2 E. 4- 13. It the Erxecuto? veltver unto the Deviſee gods to 
him deviſed to redeliver them to him again at fuch a dap, the ſame is a 
n@d afſent,and execution of the Devite, andthe woꝛds of the re-relivery 
are void. Gawdy, The deviſe doth not veſt the eſtate in the Mite until 
agreement, where a man takes in a ſecond degree, as in a Remainder 
the ſame veſts preſently befoze agreement, but where he taketh imme⸗ 
diatly it is otherwiſe, and he held the agreement was well enough plead. 
ed. Wray, Pꝛeſently upon the death of the Teſtato?, the Free-hold rc- 
ed in the Devilſee, and it was not an Agreement, ur ſupra, by taking of 
the ents, yet the entry into the Marigold was a conſent, and an Ere- 
cution of the whole Legacy; and ag to the reſt he agreed with Gawdy. 
Clench, The Free-hold reſted pꝛeſently in Alice Leigh befoze agreement, 
alſo the entry into the Marigold is an execution of the whole 7 to 
the Deviſee, fo2 her entry ſhall be adjudged moſt beneficial to? her; 
and that is, fo2 all the thꝛee houſes, 


Trin. 30 Eliz. In the Kings Bench. 
CLXXVIL Stranſham and Medcalſes Caſe. 


i On. 258. Tranſham libelled in the Court of the Biſhop of Norwich againſt Med- 
calfe, f02 apoztionof Tithes, as Farmo? of the Recto2y of Dunham: 

tye Parſon of Stonham came in and ſald, that the Land, whereof the 

Tithes are demanded, is in his {artſh of Stonham, and not in the Pa- 

riſh of Dunham; and afterwards ſentence paſſed againſt Stranſham; whoa 

bought an Appeal, and notwithſtanding that, by the Statute of 32 H. 

S. cap. 7. the (piritual Judges may pꝛoceed to make p2oceſs againſt the 

Appellant fo2 coſts, fo2 the pꝛincipal matter, ſcil. parcel, oꝛ within ſuch 

a {Pariſh oꝛ not, is tryable at the Common Law. Cook now pꝛayed a 
Conſultation; and he confefled (ur ſupra) that the matter was tryable at 

the Common Law; but yet the coſts were not given fo2 the matter, but 

No Prokibition fi the unjuſt veration, and it was his ſuit and own ac to pzoſecute the 
wr colts Gabe ſame in the Spiritual Court. Note, . — Stranſham had a ꝛohlbition 
. to ſtay the pꝛoceedings fo2 the coſts, foꝛ in ſome caſes the Plaintiff 
—— who libelleth, may have a Pꝛahibition, and that was the caſe 

etwirt Wignal and Brook. And afterwards a Conſultation was grant- 

ed by the Court; fo2 Stranſham had 11 the ſuit in the Spiritual Court 

in the p2incipal matter, and theretoze he cannot have a Pꝛohlbition 

fo2 the coſts. But afterwards Judgment was ſtayed, foꝛ the ſaid Sta⸗ 

tute ſpeaus ſpecially in caſe of Tithes, where the Court hath Juriſdigi- 

on, and here it hath not of the matter: But it was ſatd, that if a Con- 

1 Co 277, lultation be once granted, the party ſhall never have another Pꝛohibition 
in the lame cauſe,as it was holden in the caſe betwirt Hoskins and Jones, 


Paſch. 31 Eliz. Rot. 186. In the Kings Bench. 
CLXXVIII. Chamberlain a Thorps Caſe. 


Recognizances IN Debt upon a Recognizance acknowledged in London, the Plain: 
in Londen, by tiff declared, that London iS antiqua Civitas, and that they have uſed 
cuſtom. rune out of mind, &c. That the Papo take Kecogntzances of any per- 
1 Cro. 186. fon being of full age, and not a eme Covert, every day in the year, 
— — unDays, Þoly-days, Counſel days, and days of Quarter 
Seſſions and Oaol-delivery; And declared further, how that the De- 
fendant ſuch a day did acknowledge a Kecogntzance to him, &c. Tanfield, 
the: Declaration is not good, but the cuſtom, as it is laid ts 2 


_ = + + JD. AR... 


come in of the other 


Pierce and Howes 
Caſe. 


able, fo2 thereby the Wayo2 may take Aecognizances of Jdiots, men 
of Non ſanz Memorie, &c. 102 is it reſtrained to any perſons, oz to any 


j he 8 makes 
Cal, an therefoze 13 Rich. 2. bar. 649. Debt was bzought in London upon 
a 


Debt out of the Jurisdigion of the Court, Recognizance hat 
made it ice W ray, If the 14. fo2 the gn; Dai 
n 


aritament, and a moze 
e before, ſcil. That a 
feme Covert ſhall ſue an n alone without her Þugband, fi is 


Hill. 31 Eliz. Rot. 434. In the Kings Bench. 
CLXXIX. Pierce againſt Howe. 


' 
' A N Action upon the Caſe fo2 theſe woꝛds, Pi ath taken a falſe a a » 
A Oath in the Conſiſtozw Court of the? Vilhop 0 22 and upon — 
w. And by Prideaux weres. 
ſuppoſed to be com. 17 


Thou 
aſtardy is a 
So fo2 theſe woꝛds, Chou art a 1 


—.— 
e 
uſual 


taken, 
the Statute of 
rtendto any —— — Court 


and 
fre- 


22 
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Palmer ad Smal-“ Mounſon and Weſts 
brooks Caſe. Caſe. 


ä 


1 Cro. 178. 
Owen 97. 
Lan. 227. 


Oven 38. 
Plowd. 520. 


frequent in the ſaid Eccleſiaſtical Court, Gawdy upon theſe woꝛds, an 
action doth not lye, foꝛ they are not pꝛegnant of any perjury inthe Pl. 
fo2 he map be meer paſſive in it: fo2 if one of the Maſters of the Chan. 
cery Miniſter an Dath unto any perſon, oꝛ any Commiſſioners, &c. and 
the Plaintiff ſweareth falſly, a man may ſay, That the Maſter of the 
Chancery, 02 the Commiſſioner hath taken a falſe oath, and pet he ts 
not guilty of falſity. And afterwards Wray, mutata opinione, That the 
Pꝛoviſo in the ſaio Statute, is to this intent, That notwithſtanding 
the ſaid Statute, ſuch an offence may be enquirable and examined in 
the Eccleſiaſtical Court in ſuch manner as it was befoze, but the ſame 
doth not take away 02reſtrain the authoztty of the Common Law, but 
that ſuch an offence may be here examined. And it hath been lately ad. 
judged in the Star · Chamber, That ſuch perjury was eramtinable there, 
fo2 it is not reſtrained: and as to the latter exception, upon theſe 
wo2ds(he hath taken a falſe oath) it ſhall be intended actively, and not 
paſſively,and if ſo, the Deſendant ought to have ſo pleaded it, and after- 
wards Judgment was given fo2 the Plaintiff, 


Trin. 30 Eliz. Inthe Kings Bench. 
CLXXX. Palmer aud Smalbrooks Caſe. 


N an action upon the Caſe by Palmer ũgainſt Smalbrook, The Plaintiff 

declared, That the Defendant had recovered a certain Debt againſt 
A. and thereupon parchaſed a Wait of — againft A. to take his body, 
and delivered the ſatd Capias to the Pla ntiff being then Sheriff, and 
p2ayed a Warrant fo2 the * of the ſatd — — and —7 175 
name in it, one B. fo: ſpecial Batiiff, and prom d the Plaintiff that if 
B. arreſted A. by foꝛce of the ſaſd Capias,and ed him toeſcape, 
he would not ſue the Plaintiff fo2 the eſcape: and ſhewed further, Chat 
he made a CUarrantaccowding to the ſald Capias,and therein namẽd and 
appointed the ſaid B. his Ballitf, who arreſted A. een an 
afterwards ſuffered him to eſcape, and the Defendant notwithſtany- 
ing his promiſe afo2eſaid, ſued the PPlatnriff, fo2 the ſaid eſcape. And it 
was found fo2 the Plaintiff; 4 was moved in arreſt of Judgment, 
That the pzomile is agatnſt the Law, to pꝛevent the ment in · 
flicted by the Statute of 23 H. 5. upon the Sheriff, and it is meerly with 
in the Statnte, and ſo the pom vold. Cooke, ſame is not any 
Bond oꝛ pꝛomiſe taken of the Paiſoner, no2of any 02 fl, and there- 
foe tt is not within the Statute, as it was in Danvers Caſe, Wray, A pꝛo⸗ 
miſe is within the Statute as well as a Bond; but the Statute doch 
not extend but 1 the Bond 02 pꝛomiſe is made by 1 9 —— 
by any foꝛ him; And after Judgment was given fo2 the Ntitl. 


Hill. 30 Eliz. Ia the Common Pleas. 
CLXXXI. Mounſon and Weſts Caſe. 


N Treſpaſs by Mounſon again Weſt, the Ir charged and evi⸗ 
dence given, and the Jurours being retired into a houſe fo2 to cov 
uoer of evidence, they remained there a long time without con- 
g any thing; and the officers of the Court who attended them 


cludin 
Go. loft aa. ging theit delay, ſearched the Jurours if they had any thing about 


Dyer 37. 


them to eat; upon which ſearch it was found, that (0 them had 
figs, and others pippins; foz which the nert matter was 
moved to the Court, and the Aurcurs were examined upon it upon 
Oath. And two of them did confeſs that they had eaten fizs be — 
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* 


Hunt a»d Gilborns 
* aſe. ; 


they had agreed of their verdict: and thzee other of them confefſed, 


hat they had Pippins, but did not cat of them, and that they did it 
without the knowledge 02 Will of any of the Parties. Aad afterwards 
the Court ſet a fine of five pound upon each of them whtch had eaten, 
and upon the others who had not eaten foꝛty 4. — d they would 
adviſe, it the ver dia was good 02 not, fo2 the Jury found fo2 the Plain⸗ 
riff. And afterwards at another day, the matter was moved, and An- 
derſon was of opinion, That notwithſtanding the ſaid Biſdemeano2 of 
the Jury, the verdict was good enough, oz theſe victuals were not given 
to them by any of the Parties to the adion, — by their means; 92 
20curement. Rhodes thought the contrary, becauſe ſome ot the Juro2s 
d eaten, and ſome not, contrary if all of them had eaten. See 14H. 
7.1. A Jury was charged and befo2etheir verdic,theydid eat and dunk, 
and it was holden that upon that Difoemeano, their vervic was void, 
fo2 which cauſe a venire facias de novo was awarded, And it was pzayen 
by the Counſel of the Defendant Weſt, 4 the ſald Mildemeanoꝛ fo 
found by examination might be entred ok Recoꝛd, which the Court 
ranted. And afterwards at another day, the matter was moved again. 
d upon great advice and deliberation, andconterence with the other 
Judges, The ver did was holden to be good notwithſtanding the Mil 
demeano efo2eſaid. Dee 24 E.; 24.15 H. 7. 1. 2H. 7. 3. 29 H. 8.37. and 35 
H. 8. 55. where it was holden, where the eating and dzinking of tye 
Jury at their own coſts is but fineable, but if it be at the cofts of the 
parties, the verdic is void. And ſee Book of Entries 25 1. The Juroꝛs after 
they went from the Bar ad ** of their ver dia to be adviled, comede- 
runt quaſdam ſpecies, ſci. xdiſing, dates, &c. at their own coſts, as well be- 
fo2e, as after they agreed of their verdig; And the Juroꝛs were com- 
mitted to pziſon ; but their vervic> was good, although the verdig 
was given againſt the King. 


Hill. 30 Eliz. In the Common Pleas. 
CLXXXII Hunt a2 Gilborns Caſe, 


N Dower bzought by Hunt and his Wife againſt Gilborn, The De: 
fendant pleaded, That the Land of which Oower is demanded, is 
ot the nature of Gavelkind, and that the cuſtom is, That in Dower of 
Land of ſuch nature The TWatfe ought to be endawed of the moity of 
Land, Tenendum quam diu non maritata remanſerit, & non aliter , upon 
plea in Bar, the Demandants did demur in Law and the Loꝛd 
Anderſon was of opinion, That the Cuſtom is ſtrongly pleaded againſt 
the Dower tn the affirmative with a Negative & non alicer; and that is 
confeſſed by the ter, Chat Dower out of ſuch Land ought to be 
ſo allowed, and ſo demanded, and in no other manner. And by Periam, 
fthoſe woꝛds (& non aliter) had not been in the Plea, yet the Peman- 
nts ſhould not have Judgment: Fo2 Dower by moletp,& non mairaris, 
as p2oper in caſe of Gavelkind,as Power of the third part of Land at 
Common Law, and as the deſcent in ſuch caſe of Lands to all the 
ns.Ind afterwards Judgment was given againſt the Demanvants, 
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The Caſe of the Provoſt and Scholars Wooden and 
of Queens Colledge in Oxford. Hazels Caſe. 


— — 


Hill. 30. Eliz. 


CLXXXII. The Caſe of the Provoſt and Scholars of Queens 
Colledge in Oxford. 


be Pꝛovoſt, Fellows, and Scholars of Queens Colledge in ox. 

ford,are Guardians of the Poſpital, 02 Meaſon de Dieu in Southampton. 
And they make a Leaſe of the Land parcel of the ſaid Poſpital to one 
Hazel foz Term of years by the name Præpoſitus Socii & Scholares Collegii re- 
ginalis in Oxonia, Gardianus Hoſpitalis, &c. And in an Ejectione firme „ 
leaſe Jt was found fo2 the Platntiſfs; and it was objected in arreſt of 
Judgment, That the wozd Gardianus, ought to be Gardiani, fo2 the Col- 
ledge doth conſiſt of many perſons, and every perſon is capable, and 
it is not like unto Abbot and Covent: But the whole Court of 
opinion, that the Exception was not good, but that as well the Leaſe 
as alſo the Declaration was good, fo2 the Colledge is one body, and 
as one perſon: And ſo it is good enough Gardianus. 


Hill. 30 Eliz. In the Common Pleas. 
CLXXXIV. Wooden and Hazels Caſe. 


N an Eyectione betwirt Wooden and Hazel they were at iſſue upon, Not 
Guilty: and a Venire facias awarded returnable, Tres Trinit. And the 

Eoin ADfUDKeD and adjo2ned by the Plaintiff until Michaelmas Term; 
And at next Aſſiſes, the Plaintiff not withſtanding that Efloin, and 
ad opning of it pꝛocured a Niſi Prius, by which it was found toꝛ the 
tif: nd now it waz moved in Court fo? the ſtay of Judgment,becauſe 
no Niſi Prius ought to iſſue in the Caſe. o the Eſſoin was . and 
adioꝛned until Michaelmas Term by the Plaintiff himſelf. And Leonard 
cuſtos Brevium ſatd, That the woꝛds of the Statute of Weſtminſter 1 cap. 27. 
Poſtquam aliquis poſuerit ſe in aliquem inquiſitionem ad proximum diem allocet. ei eſſon. 
Impo ts, Chat the Eſſoin ſhall not be taken at the return of the Proceſs 
againſt the Jury, although the Jury be ready at the Bar. Anderſon was 
of opinion, That the awarding of the Nif Prius ut ſupra, fs but a miſa⸗ 
warding of the Procels, and relieved by the Sacute, And after- 
wards the caſe being moved at another dap, the Court was clear of 
opinton, Chat no Nil Prius ought to thin this caſe, becauſe that 
the Plaintiff himſelf, by the avjozning of the Eoin, caſt by the Defen- 
dant until Michaelmas Term, had ed himſelf of all Proceedings in 
the mean time: But afterwards it was ſurmiſed to the Court on the 

laintiffs part, that he the Defendant was not efſoined, fo2 the name 
of the Defendant is Edward Hazel, and it appeared Upon the tryal that 
adjoznment, and then the Plaintiff is at large, &c. and may pꝛoceed, 
&c. But the nce of the Clark was Edward Hazel, as it 
to be, and vet it was holden of no effec, being in another Term: And 
afterwards the Countel of the Defendant pꝛaped, that the Koll in hac 
parte, be amended accozding to the Kemembzance of the Clark: But 
- Court utterlydented that,fo2 no Statute gives amendment,but in 
the affirmance of Judgments, and Uerdics, and not in defeazance of 
Judgments 02 Uerdic's: and afterwards it was reſolved by the whole 
Court, That Judgment be entred fo2 the Plaintiff, 
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Sir Henry Goodiers 5 
Caſe. 
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Hill. 32 Eliz. Intratur M. 29 & 30. Eliz. Rot. 2 116. 
CLXXXV. Sir Henry Goodiers Caſe. 


12 an Ejectione firme the Caſe was, Sir Ralph Rowler poſſeſſed of cer- 
tain Lands fo2 years made his Will, and oꝛdained Sir Nicholas Bacon 


neeper ofthe great Seal of England, Sir Robert Catline, Loꝛd Chtef Ju. Renouncing of 


an Exccutor- 


ſhi 


tice of England, Juſtice Southcore, and Gerrard Attoꝛney General his Ex⸗ 


ecutoꝛs, and died. And afterwards the ſaid perſons named Executoꝛs, own. , .. 


ſent their Letters to the Chief Officer of the Pꝛerogative Court as oc of Exe- 


followeth. Whereas our Loving friend Sir Ralph Rowler Knight, lately e 54- 


deceaſed, made and ozdatnev us Executoꝛs of his laſt Will, and where- 
as our buſineſs is fo great, that we cannot attend the execution of 
the ſald TUill,Therefoze we have thought god to move the bearer here- 
of 992, Henry Goodier one of the Co-hetrs of the ſaid Sit Ralph to take 
upon him the execution of the ſaid TUitl, And theretoze we pꝛay you to 
grant Letters of Adminiſtration in as ample manner as the juſtice 
of the cauſe doth require; and afterwards an Entry was made in this 
manner in the lame Court, Exccutores Teſtament prædict. executionem inde 
ſuper ſe aſſumere diſtulerant & adhuc diſtarent: And upon that the ſaid Goodier 
obtained Letters of Adminiſtration, and granted a Leaſe to A fo2 
years, of which the ſaid Sir Ralph Rowler died poſſeſſed. And afterwards 
Sir Robert Catline clatming as Erecutoy, granted the ſame Term to 
another. c. and all the matter of difficulty was, Tf this Letter waitten 
by the Executoꝛs be a ſufficient Kenunctation of the Erecurophip in 
Law, ſo as the Erecutozs cannot afterwards claim oz uſe the ſaid au- 
thozity, &c. 2. Jf the Entry of the ſaid Kenuntiation be ſuffictent and 
effectual. And it was argued by Ford, one of the Oocto2s of the Civil 
Law, That as well the Kenunciation as the Entry of it is good and 
ſufficient in Law, ſo that none of ths Executoꝛs could not after enter- 
meddle. And he ſatd, at in their Law, there is not any certain fozm 
of Renunttation, but if the meaning and intention of the Kenouncer 
appeareth, it is ſufficient without any fozmal Terms of Henunctatt- 
on: And he put many rules and Wartmes in their Law to the ſame 
purpoſe, Ego dico me nolle eſſe hzredem,are luffictent woꝛds to ſuch intent. 
Non vult heres eſſe quin ad aliam transferre debet hæreditatem. Qui ſemel repudia vit 
hæreditatem non poteſt eam repetere. Quod ſemel placuit, poſt diſplicere non poteſt. 
Variatio non permittitur in contractibus. So that after the Executoꝛs have 
ſignified to the Officer of their Court their pleaſure to renounce the 
Execution of the Mill, they cannot afterwards entermeddle, nam in- 
tereſt reipublicæ ut dominia rerum ſint in certo. And as to the Entry of che ſaid 
Renunctation inter acta Curiz, diſtulerint et adhuc diſtarent, that was the 
erro2 of the Clark. And it is Kule in our Law, veritas rerum geſtarum non 
vitiatur Errore factorum. And the Loꝛd Anderſon demanded of the (aid 
Docs, how far thoſe woꝛds heres, et hæreditas did extend in theit Law 
who anſwered, That bæreditas compꝛehends all Chattels, as well real 
as perſonal, Inheritance as well as Chattels,fo2 bytheir Law,Heredi- 
tas nihilaliud eſt quam ſucceſſio in univerſum jus quod defunCtus habuit tempore mor- 
tis ſux. An dafterwards the Court gave day tothe othet party to heat 
an Argument of their ide, but the caſe was fo clear, That no j2ofeflo2 
of the Civil Law would be retained to argue to the contrary, And at- 
terwards Judgment was given, That the (atd Renunciarion, and the 
entry of it was ſufficient, 


1 Cro 92. 
9 Co. 37. 


Littleton and Pernes Geflin and Warbur- 
Caſe. tons Caſe. 


1 Roll. 847. 
1 Cro. 173. 
Oven 97 


I Cro, 128. 


Mich. 30 Eliz. In the Common Pleas. 


CLXXXVI. Littleton and Pernes Caſe. 


Ittleton byought Debt upon an Obligation againſt Humphry Pernes, 

who pleaded, that the ſaid Obligation was end92ced with this con- 
viuon, fo2 the perfounance of certain Articles any Covenants contatn- 
ed in certain Indentures, by which Indentures the Plaintiff firſt cove- 
nanted, that Edward bzother of Humphry ſhould enjoy ſuch Land until the 
Feaſt of Michaclmas next following, xendung ſuch Kent at the end of the 
ſaid Term: and the ſatd Humphry covenanted, that the (atd Edward at the 
Feaſt afozeſaid ſhould ſurrender quietly and peaceably the ſaid Lands 
to the Plaintiff, and that the laid Plaintiff to ſuch of the ſaid Lands as 
by the Cuſtom of the Country,tunc jacebant friſca,ſhould have tn the mean 
time free ingreſs,egreſs, &c. at his will and pleaſure,with his ſervants, 
ploughs, &c. And as to that Covenant, the Defendant pleaded, Quod 
permiſit querentem habere intrationem & exitum, &c. in tales terras, quales tunc jace- 
bant ſecundum conſuetudinem patriæ, &c. And Exception was taken to this 
plea, becauſe he hath not ſhewed tn certain, which Lands they were 
whichthen then did lie Frecy, accoꝛding to the cuſtom of the Country; 
which Anderſon allowed ot, but Walmſly ſtrongly inſiſted to the contrary: 
And he confeſſed, that where an Ac is to be done, accoꝛding to a Co» 
venant,he who pleavs the perfozmance of it ought to plead it ſpectally; 
but as dur cale is, here is no Act to be done, but a permittance as above- 
ſaid, and it is in the Negative, not a diſturbance, in which caſe permiſit 
is a good plea; and then it ſhall come on the other five on the Plaintiffs 
part, to ſhew in what Lands the Defendant non permiſit: ¶Mhich differ: 
ence ſee agreed, 17 E. 4-26. by the whole Court. And ſuch was the 

opinion of the whole Court in the pzincipal caſe. - 

Another Exception was taken to it, that the Defendant had cove- 
nanted, that his bzother Edward ſhould pay to the Plaintiff the ſaid Kent; 
To which the Defendant pleaded, that his ſaid bzother had payed to 
= Alatntilf befoze me ſatd Feaſt of Michaclmas, in full ſatisfaction of 
the laid ent, thee ſhillings, and that was holden a good plea; and 
upon the matter the Covenant well perfozmed, fo2 there is not any 

ent in this Caſe, fo2 here is not any Leaſe, and therefofe not any 
Rent. Foz if A. covenantwith k. that C. ſhall have his Land foꝛ ſo many 
years rendzing ſuch a Rent, here is not any Leale, andtherefoze net- 
ther Rent. But if A. had covenanted with C. himſelf, it had been other⸗ 
wiſe, becaule it is betwixt the ſame parties. And if the Leſſee covenant 
to pay his ent to the Leſloꝛ, and he payeth it befoze the day, the ſame 
is not any perfozmance of the Covenant, cauſa patet, contrary of a ſum 
in groſs: Another Covenant was, that the ſaid Humphry ſolveret ex parte 
dicti Edwardi 20 |. to which the Ocfendant pleaded, chat he had paid ex 
parte dicti Humfridi 2.0 l. and that defect was holden incureable, and there- 
tote the Plaintiff had Judgment to recover. 


Mich. 30 Eliz. In the Common Pleas. 
CLXXXVII. Geſlin a Warburtons Caſe. 


Nan Ejectione firmz by Joan Geſlin againſt Hen. Warburton and Scbaſtian 

1 Criſpe of Lands in Dickil in the County of Norf. Mich. 30. & 3: 
Elis. rot. 333- upon the general Jſſue, the Jury found a ſpectal verdict, 
that betoze the Treſpaſs ſuppoſed one Martin Free wag ſeiſed of the 
anvs, 


Geſlin and Warbur- 137 
tons Caſe. 


Lands, of which 
males of his body, 


condi that th 22 pe fd Pr: of her 
Iz = if default of lm 
Aike ſhall — and ave, — 
ut ſupra, 
died, Margaret ukedthel fad 1 being 
years; Margaret took to husband one of the D Ji 
mg male to the fozmer tail bzought a Writ of Etr02 upon the 
d fiec aſſigned Erroz, becauſe the Writ of Entry 
which the Kecovery was had, was Przcipe quod reddat unum M 
twenty acras prati in —_— Linſord Pamiblets, without naming 
Towns: Aub eber mag revezſed. And it was 
ther found,that in t +3 CUrit of Erro, and the pꝛoceſs upon it, no 1 
it of e facis i d to warn dictam Prudentiam ten. exiſtentem liberi ten. , Cr. 174. 
, ad oſtendendam quid haberet, vel dicero ſciret quare Judicium prædict.; Cre. 196. 
non reverſiretur: The Jury turther for fi „that the ſaid Margaret, de pend⸗ 
ing the laſh CUrit of Erro2 was poſſeſſed virture Teſtamenti & 1 vo- 
—— Martini, reverſione inde expectant. dictæ Prudentiz pro ut lex po 
7 ether found, that ſir pound of the ſaid rewlve e pounds were "9 
unpat o the laid Margaret at Feaſt, &c. and they f 
John Frenze, prætextu Judicii lic reverſat. entred into 3 
Detr male, ut ſupra. And ſeiſed, a Fine was levyed n 
Plaintiff, and one Edward Tindal, and the ſaid Prudence his 
ceants, and that was to the uſe of the ſatd John Frenze: Ao: er- Dyer 321. 
wards Humphry Warburton and the ſatd Margaret his TUife, oh 1 Cro. 471. 
Writ of Dower againſt the ſaid John Frenze, Edw. Tindal, and Prudence 735. 
22 ite, of the laid Lands: The ſald Edward and Prudence Made de- 
Demandants counted againſt the ſaid Frenze, and dee 
manded a aga 


him the moity of the third part of the ſaſd Lands: 

which the ſaid Frenze pleaded, that the default of the ſatd Edward 

and Prudence idem John Frenze nomine non debet, quia he ſaid, that he 

e 5 
c. E 


t 
— 2 


— by the laid Martin Frenze de biled 
there — 8 cl after Sun-ſet of t 


the thou 
1 8 materi: 


_= a; —_— _ Caſe. red and Foxes} 


t of bis made, if the Wife of t —＋ ve 
_ the 6 | he — n r hall have th the 


: And opinton. 
gment in EE 3 — 4 ite of the De- 
benefit was to come to her by ns 
in ad that his of yer 


5 Eabero bon 


and by conſequence X the bene 


Hill. 30 Eliz. In the Common Pleas. 
CLXXXVII. Stephens Caſe. 


Nan ran ;one firme the caſe wag, that the Father covenanted d with 
A. that in anto}andth of a Wa e Ar be ha 

fox fch a 

n and 


hter of A. that * 
ee be to the uſes of the 
| fo2 the Jo Lind of the e Danger. =p Fine is le- 
p to the afozeſatd: The Father dieth, but in 
is made of any marriage had: And upon that =_ 
2 des inte tell was well: ex⸗ 

and On ters fo2 the Fine without any co nough 
rd e ben accomplithment the marriage, fn che 

no an uſe e 

conſideration 292 822 to dug the uſe. But in x; 1 the 


COTS A. upon the matter might have had 
ainſf the Father to ave the Fine dekoze the Wc 

Mich. 30 Eliz. In the Common Pleas. 
CLXXXIX. Billford and Foxes Caſe. 


| 1 py brought an Action of Debt againſt Fox and his TUife,Erecu- 

trix of one A. her fozmer Þugband, pzoceſs continued againſt them 

riit the Erigent, pon which the Dusband appeared, and put in a { 

: Cro, 118. ſedeas fog himſelf only, without making mention of his Wife, and 
caſe being moved to the 1 b demanded of the Pꝛothonota⸗ 

ries what was to I red by the Pj and a — 

fo: example. And it was e l that the 

Court cannot remedy 1 * — now by t band 

die, f02 he ſhall not be dziven to — with cis ite, as t = 

Qite, and 1 02e the 


is, and he 1s impleaded, as in 
... and th uptand Dcharged. Se 
the Huxbang Entries 187. nd and 1 25 and pꝛoceſs 1 ＋ 


ag 
is nor good for E until the Exigent, the band renpꝛed himſelf, and the Wife was 
the Wire. = Watve,and Judgment given, quia videbatur Juſticiariis hic that the Husband 
abſque præfata uxore ſua reſpondere non potuit, & ratoni diſſonum fit, ipſum in Curia 
hic,cum incadem loquela reſpondere non potuit, ulterius detineri, ideo eat inde fine die. 
And ſo ſee 43 E. z. 18. Detinue againſt the Pugband and (Uiife, the 
Wife is waive, and the Pusband = d himſelf at the Exigent. And 
the point of the Actton was ment to the Wife, dum ſola juir, 


Ded: 


and the husband was ſine Ty beg ould not anſwer in ſuch caſe with- 
= oth — — at the 057 19 0 0 adviſed root (ns — 
oꝛder d thout recozding the appear- 
— a the — / 


Anthrobus one of the Attomeys of the 
u the T. bar 


Court, that was the cale 0 ady Malory and yer Husband, Lu 


| The Qyeen againſt the — Mallet and Ferrers? Atkins and I 39 
of Canterbury and others. Caſe. Hales Cake} 


were ſued in an Action of Debt, and pꝛoceſs continued againſt them till 
the e ich the husband appeared and put in a Superſedeas 
fo} himlelf, without {peaking of his Wife; and his Superſedeas was not 
allowed, but pꝛoceſs continued until Out lawꝛp. 


Hill. 30 Eliz. In the Common Pleas. 
CXC. The Queen againſt the Biſhop of Canterbury and others. 


T Queen bꝛought a Quare lmpedit agatnſt the Archbiſhop of Can- Quare lmpedit. 
terbury, the Biſhop of Chicheſter, and the Incumbent: And counted, 
that Aſhburnham was ſeiſed of the Advowſon, and that he was out-law- 
ed in an Action perſonal at the ſuit of ſuch a one, and ſhewed the whole 
Dut-law2y certain. And Exception was taken to the Count, becauſe 
in the (ſetting down of the Dut-lawy, the Pocets is alledged to be re- 
turned by the Sheriff, but the name of the Sheriff is not there expe: 
ſed, As to that, it was agreed by the Court that the truth is, that it ts 
p20vided by the Statute of 12 E 2. cap. 5. That the Sheriffs in their 
returns put their names to the ſaid Keturns; but it is not requiſite ſo 
to plead it, fo2 the omitting thereof doth not make the Return votd, 
but the Sherift ſhall be amerced. | 
Another matter was objeced,fo2 that whereas the Patron had plead- 
ed one plea, andthe Incumbent the ſame plea by himſelf in Bar. The 
Queen demurred in Law in thts manner, quoad ſeperalia placita per dictos, 1 Cro. 140. 
&c. ſeperaliter placitat. & e. Dita Domina Regina neceſſe non habet, nec per legem PI 131.182 
terre tenetur reipondere: And the Court was clear of opinion, that the 
Demurrer ought to have been ſeveral, upon the plea of the Patron 
by it ſelt, and upon the plea of the Ancuinbent by it ſelf, 


Hill. 30 Eliz. In the Common Pleas. 
CXCI. Mallet and Ferrers Caſe. * 


N Treſpaſs of Battery; the parties wereat Jilue upon not gutity,  _. 
and gt the NiG prius it appeareD,that tze Thumb of the right hand er 

ot the Plain was clear cut off, and ſo matmed; And it was found um by 
fo: the Plaintiff, and damages tared to foꝛty pounds, and now the the Cour. 
party came in perſon into Court, and pꝛaped, in reſpec of the hetnous- 
neſs of the Malm, that the Court would encreaſe the damages; which yer 105- 
damages, upon great conſideration hav, were made one hundzed Cre. 223. 
ponnds, and Judgment given acco:dingty. See that the cutting off 54+  - 
any of the Fingers is a Maim, 28 E. 3. 54. by Stone; and as.fo2 the?! 
damages further aſſeſſed by the Court, tyan the dame ges tared by the 
Jury, See Book of Entries, 46. 8 H. 4 135. 39 Ez. 20. 


Fill. 30 Eliz. In the Common Pleas. 
CXCIL Ackins and Hales Caſe. 


chard Atkins Of Lincolns-Inn b2ought a TUrit of Fo2ger of falle Faits g- 
gainſt Hale of Glouceſter, und counted upon the Fozgerof an Jnden- | f 
Lute, in quo continetur quod quidam Abþ1s Monaſterũ de Glouceſter Demifa Situm Forger at 
Manerii de R. &terrasdominicales, &c. The Defendant pleaded, Not guilty. . 
And it was given in evidence on the Plaintiffs parts a Leaſe ſuppoſed 
to be made and foꝛged; containing t * the (aiv Abbot teaſed * 
* 7 


— — 


140 


Chamberlain and } Oldfield and Wil- The Lord Dudley 1 
Stauntons Caſe. mers Caſe. Lac yes Ca iſe. 


. ————ͤ—ͤ—— 


Arbitrament. 
Nſtca. 304. 


Site and all the demeine Lands of the ſaid Mano, exceptis duobug ſe- 

libus clauſuris inde, &c. vocat. &c. And it was moved, if this Evidence 

th not maintain the Jſſue. And it was holden by the whole Court, 

that the Evidence was good enough, to2 it is not neceſſary to conſtrue 

terras Dominicales, omnes terras Dominicales, fo2 the Lands not excepted are 
terrz Dominicales, and (0 the Count is ſatisfied by that Evidence, &c. 


Hill. 30 Eliz. In the Common Pleas. 
CXCII. Chamberlain and Stauntons Caſe. 


Hamberlain b ought Debt upon an Obligation againſt Staunton, and 
upon non eſt factum, the Jury found this ſpecial matter, that the 
Detendant ſubſcribed and ſealed the ſald Obligation, and caſt it upon a 
certain Table,and the Plaintiff took 1t without any other delivery, 02 
any other thing amounting to a delivery. And the Court was clear of 
opinion, that upon that matter the Jury had found againſt the Plain⸗ 
tiff, and it is not like the cale which was here lately adjudged, that 
rhe Dbligo2 ſubſcribed and ſealed the Obligation, and caſt it upon a 
able,ſayingtheſe woꝛds, this will ſer ve, the ſame was held to be a god 
delivery, fo? here is a circumſtance, the (peaking of theſe wo2ds, by 
which the TU1ill of the Obligoꝛ appeareth, that it ſhall be his deed, 


Hill. 30 Eliz. In the Common Pleas. 
CXCIV. Oldfield a Wilmers Caſe. 


N Debt upon an Obligation, the Defendant ended, that the Oblf- 
nation was endo2ced with condition, that the Defendant ſhould ſtand 
ro the Award of l. S. &c. who awarded, that the Defendant ſhould pay 
to the Plaintiſf at ſuch a day 100 |. 02 ſhould find two ſuffictent Sure: 
ties to be bound with him to the Plaintiff to pay the ſatd 100]. to the 
Plaintiff, by twenty pound a year, until the whole ſum be pald: And 


| a. further, that he had perfo2med the laid Award. The Plaintiff 


1 Cro. 4. 


Replication ſaith, that the Oefendant hath not paid unto him the 
faid one hund2ed pounds, and (o in that aſſigned the bꝛeach ofthe 4- 
ward, and upon the Replication the Ocfendant doth demur in Law, 
becauſe bythe pꝛetence ot the Award, the Defendant had election either 
to pay the one hundꝛed pounds at the day, 02 to find two Sureties fo? 
the payment of it by twenty pounds per annum, &c. fo2 ſo is the Award 
inthe diſjunctive. But the Court was clear of opinion, that the Repli- 
cation was god, foʒ although that the Award be (et down and conceived 
in wo2ds dilzunatve, yet in Law and in ſubſtance it is ſingle; fo2 as to 
the finding of Suretis the Award is void, and fo nothing is awarded 
but the payment of the one hundꝛed pounds at the day, to which the 
Plaintiff in his Replication hath fully anſwered: And Judgment was 
given fo? the Plaintiff, | 


Hill, 30 Eliz. In the Common Pleas. 
CXCV. The Lord Dudley and Lacyes Caſe. 


Audira querela. F | pe Lo2d Dudley bzought an Audita querela againſt Lacy, and upon it 


a Scire facias agatnſt the ſame party; And at the day it was moved 

by the Counſel of Lacy, that in as much as no erecution was ſued a- 
gaink the perſon of the Loꝛd upon the Statute Merchant in which the 
aid Low. was bound to the ſatd Lacy, ſo as he was not in pziſon, a Scire 
facias dig ht not to iſſue, but a Venire facias. And the Court was ear — 
l = op | 


Askew and the Farl Ward and Blunts? Smith and Buſ: 
of Lincolns Caſe. C aſe. tards Caſe. 


— — > — — 


opinion, That it is at the eleaion ofthe party grieved which ol them 

he will ſue, ſcil. a Scire facias, 02 a Venire tacias. Dee 15 E. 4. 5. by Cooke, Sci- 

re facias ant Venire facias are all one in effean;Anotier matter was moved 

on the part of Lacy; That this Audita Querela ought to be ſued in the. co. 209; 
Chancery and not in the Common Pleas. But the Court was clear 334. 

of opinion, that the party might ſue in which of the Courts he would, 

Dee 16 Eliz. Dyer 332. An Audita Querela up a Statute Merchant di⸗ 

rected to the Juſtices of the Cominon Pleas; but upon a Statute 

Staple, the Suit ſhall be tn the Chancery by Audita Querela directed to 

the Chancelloz, 02 by Scire tacias directed to the Sheriff, quod fir in Cancel- 


laria, &c. 


Hill. zo Elix. In the Common Pleas. 
CXC VI. Askew and the Earl of Lincolns Caſe. 


A Skew was bound to the Carl of Lincoln in a Statute Stayle, the . . 
CN Earl ſued execution, by which Ake was put in pꝛiſon; and nom 
Lye itiends of Askew offered the mony in Court, and caſt an Audita 

erela fo Askew, und pꝛayed he might be bailed, andthe mony remain 
in Court till the Audita Querela determined. But the Earl preſently de- 
manded the mony to be delivered to him, but the Court denied it, and 
tommanded the Pꝛothonotaries to keep the mony, until the Audica 
Querela were determined: Und let Askew to bail fo2 the coſts of ſuit. * 


Trin. 31. Hlix. In the Kings Bench. 
CXCVII. Ward and Blunts Caſe. 


Wo bꝛought an Action of Trover and Converſion againſt Blune 
of fo2ty loads of Com: as unto twenty loads the Oefendant dear. 
pleaded not guilty, and as to the refidue a ſpecial plea, upon which the | 
Plaintiffdid demur in Law, andit was adjudged to2 the Plaintiff, up- 
on which iſſued a Writ of Enquiry of Damages, which is returned: 
Jt was moved, 8 the Wait of Enquiry of Damages ought not to 
have iſſued fo2th, to2 the Tflue doth yet depend untryed, and the Book 
of 34 H. 6. 1. was vouched, and there the caſe was, that in Treſpaſs a- 
— 5 many, one of them made vefauit-atter a plea pleaded;- Now a 
rit of Enquiry of Damages ſhall be awarded, but ſhall not iſſue fo2th 
until the plea of the others be tryed; and it the Jſſue be tryed fo2 the 
laintiſt, then the Enqueſt who tryed the Jfſue ſhall alſeſs damages 
the whole, and it fo2 the Defendant againſt the Platntiff, then the 
rit which was awarded to iſſue fozth. See 44 E.3.7. Cook, It is in 
the diſcretion of the Court, to award fitch War 02 not, which Wray 
granted, but it is uiual here ta grant the Writ Ep. Gawdy, The 
caſe in 39 H. 6. fs not like this caſe, fo2 in this cate the Creſpals is di⸗ 
dided, and as it were appN2ttoned in twenty loads, and twenty loads, 
but in the other caſe not. 


Trix. 31 Eliz. Rot. 666. 


| CXCVIIL Smith and Buſtards Caſe. 


Ie an Ejetione firme it was found by ſpecial verdict, that one s. was 
I ſeited ot Lands, and leaſed the ſane to F. fo? 21 nn — 10 Co. 129, 


Sir George Farmer and j 
Brooks Caſe. 


Dyer 142. 


Conditions 


ing twenty pounds per annum at the Font-ſtone in the Temple Church 
( the Land it ſelf lying in Eſſex) upon the Feaſts of the Annunctation of 
our Lady and St Michael, 02 within twelve days after either of the ſain 
Feaſts, by even po2tions, upon condition, that if the (aid Rent oꝛ any 
part thereof be unpaid by the ſaid ſpace of twelve days, Proxime poſt ali- 
uod feſtorum vel dierum ſolutionis inde, that then it ſhould be {awful fo2 the 
02 to re-enter. T. aſſigned his intereſt to Buſtard the Defendant, 

at Michaelmas the Rent is behind, and the twelfth day after the Lefſo2 
demanded the Kent at the Temple Church, and to2 not payment 
thereof re-entred. Towſe, The re-entry of the Leſſo2 was not lawful, 
fo2 by the ſaid Keſervation the Kent was not due until the twelfth day 
after Michaclmas, fo2 befo2e that he cannot have an Action of Debt, o2 
diſtrein fo2 it; and theſe wo2ds ( dierum ſolutionis) are greatly material, 


expounded li. fo? conditions are odious in Law, and if the wozds thereof be doubt- 
3 


berally for the fu 


party who is 
to perform it. 


4 Len. 91. 


Preſcription. 
Owen 67. 

1 Cro. 208. 
Co. 125. 


they ſhall be conſtrued {op he avail of him who is bound by it. As 
in the caſe of 28 H.8.17. It A be bound toyou upon condition, to pay to 
you befo2e the Feaſt of St. Thomas twenty pounds, it there be in one 
year two Feaſts of St. Thomas, the latter Feaſt (hail be my day of pay- 
ment.Wray,This Rent is not due until the laſt day of the twelve days, 
fo2 neither debt oꝛ diſtreſs lieth ſoꝛ it, then the day of payment men- 
tioned in the condition ought to be the laſt day of the [aft twelve days, 
and dict. ſpatium ſhall be conſtrued the ſame number of days, and not 
the ſame days. And at laſt it was reſolved and adjudged, that the en- 
try of the Leſſo2 was not congeable, but he ought to expect the latter 
day of the twelve days. 


Trin. 31. Eliz. In the Kings Bench. 


CXCIX. Sir George Farmer and Brooks Caſe. 


— an Action upon the Caſe the Plaintiff declared, that time out of 
mind, &c. there had been a ano? called 'Tocciter, and alſo there had 
veen there a Town called Toceſter, and that all the Meſſuages, Lands 
and Tenements within the ſald Town had been holden of the ſald Ma⸗ 
no, and that he is Lozd of the ſaid Mano, and that he, and all thoſe 
whoſe eſtate he hath in the ſatd Mano, have uled to have a Bake-houlez 
and a Baker, to bake white bzead and houſe bꝛead fo2 all the J:thabt- 
tants and Paſſengers there, which bzead hath been of a reaſonable Al- 

e and pace, and ſufficient fo2 all the Jnhabitants and Paſſengers 
there (but doth not ſay wholſom ) and that time out of mind, &c. no 
perſon had oz uſed any Bake-houſe there, but by the appointment 
of the ſaid Loꝛd of the Wano? fo? the time being: But that now the 
Defendant had ereged a Bake-houſeunto the Nuſance of the Plaintitk: 
The Defendane ſhewed, that at the time he had ſet up his Bake-houſe, 
there were thꝛee Bakers there; and ſhewed, how that he was Appzen- 
tice to the Trade, and that at the time, he ſetup the ſatd Bake-houſe 
t02 the benefit of all perſons, as it was lawful fo2 htm to do. Morgan, 
The matter only is, if this pꝛeſcription made by the Plaintiſt be gov 
02 not: It is to be confidered,if all pzeſcriptions at the Common Law 
are one, and if all pꝛeſcriptions be guided by one rule and line: And 
I concetve, that pꝛeſcription at the Common Law is but one: And 
there are two points in peſcriptions, Aſage and eaſonableneſs, but 
they are not guided by one line, fo2 ſome preſcriptions are againſt 
ſtrangers, and then there ought to be conſideration and recompence: 
Some preſcriptions againſt pꝛibies, as between Lo2d and Tenant, foꝛ 
there the Tenure is ſufficienty & volenti non ficinjuria. I the firft,ſee 5 H.7- 
9. where in Treſpaſs the Defendant doth juſtifie, that the place where, 
1s his Free-hold, and that he had a Foldage, and that he, and all 
thoſe whoſe eſtate he hath, &c. have uſed, thab if any man W 


—— — — 


Sir George Farmer and jp : I4 3 


2 —5 a good 1 fo2 which the Plaintiff traverſed the pre- 
ription? And fo2 the other ſee 11 H 7.1 3414-21 H 7. 40. hetwixt Tow 
and Tenant, that every Tenant fo2 every pound-bzeach ſhould fozfert 
—— and ſee the of Dunſtables Caſe, 11 H. 6. 19. Br. pꝛe⸗ 
hat 

he 


EI 


had not ny 

Vide Regt 

ſui apud R. talem libertatem quod nullus in eadem villa uti debeat ſeu conſuever. 

Officio, fine Myſterio tinctoris ſine licentia iplaus querentis, the ſame is good by 

lay of preſc tion, but is void by way of grant: And there the De: 

fendant ts foꝛbid to uſe the trade of his Oye-houſe whithin 1 Pano; 

without his licence, which appeareth upon the Wrtt which is in the 

Regiſter (which Re iſter was made by the Judgment and adviſe of 

the grave Judges of the Law) and there is remedy given fo? the like 

caſe, as in the caſe at the Bar. And ſee F. B. 122. b. Sectam ad furnam, any 

although fucha manner of pꝛeſcription ſhould bind a ranger, yet here 

our cale is ſtronger, fo2 the Defendant is our Tenant. And Hill. x5 

Eliz. Rot. 166. an expreſs Judgment was given in ſuch caſe fo2 the 

Plaintiff, Buckley contrary, although here be aloſs to the P. , 

yet there is not a wꝛong, as the cale in 12 H. 8. 3. It I have an acre of 

Land adjoyning to your acre, and my acre is d2owned, I may make a , 

fluce to carry away the water, and although that by ſo doing your acre > 

is dꝛowned, yet J ſhall not be puniſhed fo? it, becauſe it is lawful fo2 

me to make a trench in my own Land, and then if it be any Nufance ta 

you, you may make a trench in your ground, and ſo carry away the 

water until it come to a tiver 02 ditch.See the caſe : : H: 4 of School- 

maſters 2 oo. fo it ig damnum abſque injuria. And it is againſt the liberty of 

the Common-wealth,that liberty of Contracs be not free but reftratny , . 

ed with ]ziviledges to one only: Vide 22 H.6. 14 If one ered a Bill. 

neer to my Mill, no Action licth againſt him, fo2 it is fo2 the uſe of the 

Hings Subjects, and God fo2bid, that Bzead and the baking of it 

ſhould be teſtrained ta any ſpecial perſon,eſpecially ina Market Town; 

And as to thecaſe of the Pꝛioꝛ of Dunſtable, that is not to the purpoſe; 

{02 there he preſcribed to have a Market and the cozrection of it; and 

the fault there is not in the uſurping of a Parket in Nuſance of ro 
d if 


2laintiff, but becauſe the Oefendant told meat there ſecretiy,ſo as 

laintiff could not have the cozrecion of it. See 22 H. 6. 14. An | 
is not reaſonable, that ſuch p2ofits be reſtrained and dzawn trom the 8 
publick good to the pꝛivate cummodity of any perſon. And he cited a 5 
caſe which was ruled in the Erchequer 9 El. upon an Jnfozmation 
erhibited there by the Burgefſes of Seuthampton, that the King had 
granted tothe Buͤrgeſſes of Southam. that all the ſweet Wines bzought 
withinthe Kealm ſhould be unladen at Southam. only: And it was agre* Gran of the 
£d by aj ſuch a grant was not good to depzive the Commone ig . 
nealth of ſuch a benefit, and to app2opaate it to one, which might be 
profitable to many: And it was further ſaid by the Lozw = * 


Park againſt Moſs 
and How. 


that if the King will grant by his Letters Patents, that A. B. ali be 
of Countel only with the Oetendant in the Chancery, and C. B. with the 
Plaintiffs in the Exchequer Chamber, the ſame is nv god grant, &c. 


Tris. 31 Eliz. In the Kings Bench. Intrat. Fil. 31 Rot. 31. 
CC. Park againſt Moſs and How. 
Trover and N an Action upon the Caſe upon Trover and Converſion. The De⸗ 


— one A. recovered in Debt againſt I. P. Execu- 
— 4 and twenty pounds in Damages: The 
1 Roll. 893. 


3 
0 


„13 H. 7. 2. 21 H. J. 23. here it is ſaid by Read chtef Juſtice, that 
ire ly ien body ot one who he bath taken in Execution 
to iff, be be ex that the Sheriff doth not 


ia; And we have pleaded in thts caſe, that we have de- 
mony to theSheriff, and that is confeſſed by the demurrer. 
conceive that this Execution aft dea the party is 


Fo an Adminiſtratoꝛ is another , wherefoze new p20- 
illue _ 1 in all caſes where the perſon is changed: 
Executoꝛs ſhall not have execution upon 
they ought to have a A ny bow And 2 8. — 


and the Meir be ouſt- 


aint the Heir, il have 
cate. A.iS 1 Debt, 


e 
— is £rco- 
b And 


Sheriff tevyed th 
of the Pet 


Caric and 8 Upton and } 147 
Denis Caſe. 5 Wells Caſe. 
Execution were the gwds of the Teſtatoꝛ the day of the Writ of re- 
cution ſued, was a good averment without ſaying,The day of Execution . 


tion done, ko; theaward of the Wzit of Execution ſhatl bind all his Sund u 44 
gods againſt whom the Judgment was given which he had at the day of are 
the(Urit of Execution awarded. And it was alſo holden, Chat notwith: cat of the 
ſtanding the death of the party againſt whom, &c. The Sher itt might t=ctace of | 
do execution of the goods of the dead in the hands of his Erecutozs, be lnteſtates 
accoꝛding to the opinion of Bryan. 15 H:7.6. and afterwards tn the pen; Sede, gos. 


cival Cale Judgment was given againit the Plaintiff, — 
date of the 

Trin. 31. Elx. In the Kings Bench. Wil, 

Cra 6, 330 
CCI. Caric a Denis Caſe. 1 Roll. 293. 


e Caſe was; Upon a Lantat, the Sheriff returned, That by ver- 
od of the ſaid pꝛocels he had arrefted the Body oft efendant, go _— 
ano that ſuch a day after, and befoze the Return of the Latitat, a Ha- 
beasCorpus Came to him to hing the body immediately into theChancery, *» 
which was done accodingly, and there the Pziſoner was diſcharged 
by the O2der of the (aid Court: And the ſame was —— a good Re- 
turn, fo2 the Sheriff is bound to obey the Kings Wits, and to exe⸗ 
cute them, and he cannot compel the party to put in Sureties to ap- 
pear here: And the truth was, Chat the party was bzought bene 
Waſter of the Rolls, and he did diſcharge him. And per Curiam, t 
ſame is no offence in the Court; but it was an ill ac of the aſter of 
the Rolls: Fo2 we oftentimes have perſons here upon Habeas Corpus who 
are alſo arreſted by INoceſs out of the Exchequer, 02 of the Common 
Pleas, but we will not diſcharge them betoze they have found Sureties 
fo2 their appearance, #c. and ſo the (aid Courts uſe to do 1 tn 
and we cannot puniſh the Sheriff, fo2 the Hebas Corpus was firſt return- 
able befoze the Latitat, but the party may have an anion againſt the 
Sheriff, but we will ſpeak with the aſter of the Rolls, &c. and 
afterwards Baill was put in. But afterwards another Exception was 
taken to the Return 2 ſcil. a cuſtodia noſtra exoneratus fuit, Which might be 
intended as to the Cauſe in the Chancery only, and not fo2 the Cauſe 
here, fo2 he hath not alledged, that he hath not alledged, That he 
was committed to any other in cuſtody, and fo2 that cauſe day was 
given to the Sheriff to amend his Keturn, 


Trin. 31. Fli:. In the Kings Benchi. 
CCI. Upton and Wells Caſe. 


Nan EjeQtione firmz by Upton againſt Wells, Judgment was given foꝛ 
the Plaintiff, and upon the habere facias poſſeſſiunem, The Dhertff re- 

tuned that in the Execution of the ſald Wytit he took the laintitf 
with him, and came to the houſe recovered, and removed thereout a 
woman, and two childꝛen, which were all the perſons which upon dili⸗ 
gent ſearch, be could find in the ſaid houſe,and delivered to the Plain. 
tiff peaceable poſſeſſion to his thinking, and afterwards departed, and 
immediately after thee other perſons which were fecretly lodged in 
the latd houſe expulſed the Plaintiff again : upon notice of which he ,, 
returned again to the ſatd houſe ts put the Plaintiff in full poſſeſſion, {..7 — 
but the other did refiſt him, ſo as without peril of his life, and ot th ; 
that were with him in company he could not do it. And upon this 
turn the Court awarded anew Crit of erecutton, fo2 that the ſame 
was no Execution of the firſt Writ; and alſo awarded an Attachment 
againſt the parties. 


a Tr in, 


—— —ñũ— — — 


Marſh and } Hedd ace; 
Aſtreys Cafe.) loners Caſe. 


1 Gro. 175. 


Tria 


i Cro. 176. 
2 Roll.42.176. 


Trin. 31 Elix. In the Kings Bench. 
CCIII. Marſh and Aſtreys Caſe. 
Arſh bzought an Action upon the Caſe againſt Aſtrey, and declar-. 


ed, That he had pꝛocured a ({Urit of Entry ſur diſſciſin agatuſt one 
A. ano thereupon had a ſummons fo2 Lands in London, and deltuered 


the laid Summons to Aſtrey being Under-Sheriffof the fame County; 


virtute cujus, the (aid Aſtrey ſummoned the (aid A. upon the Land, but 
notwithſtanding that did not returnthe laid Summons. Aſtrey pleaded 
Not guilty; And it was tryed in London, where the action was bꝛought 
fo2 the Plaintiff ; and it was moved by Cook tn arreſt of Judgment, 
That here is a mi{-trial,fo2 this tſue ought tobe tryed in the County 
where the Land is, becauſe that the caute is local; but the Erceptwn 
was not allowed, fo2 the action is well layed in London, and fo the tral 
there alfo is good. Another Exception was moved becauſe the anion 
ought to be againſt the Sheriff himſelf, and not againſt the Ander⸗ 
Sheriff, 1 — Sheriff is the Officer to the Court, and all Keturns 
are in his Name; and J grant that an action fo2 any falſity 82 deceit 
lyeth againſt the Under-Sheriff, as fo2 embeſſeling, raſing of Writs, 
&c. but upon Non fealans, as the Caſe is here, the not Reto of the 
Summons, it ought to be bzought againſt the Sheriff himſelf, See 
41 E.3.12. And if the Cinder-Sheriff take one in Execution, and ſuffer⸗ 
eth him to 22 debt lyeth againſt the Sheriff himſelf. Another Ex- 
ception was taken becauſe the Declaration is that the ſaid Aſtrey In- 
tendens & machinans ipſum querent. in actione ſua predict. profequend. impedirey&c. 
Did not reto2n the ſaid Summons, but doth not (ay, wunc exiſt, Under- 
Sheriff. Snag, contrary, Ik a Baily Errant of the Sheriff, take one 
in Execution, and he ſuffer him to eſcape, an action lieth agatnſt the 
Bally htmſelf. And that was agreed in the Caſe of a Batly of Mid. 
dleſex, and Sit Richard Dyer Sheriff of Huntington, and his Under-She- 
riff, whoſufſered a Pziſoner toeſcape, # the action was bꝛought againf 
= CInver-Sheriff; fo2 it may be the Shertff himſelf had not notice of 
the matter, becauſe the Writ was delivered to the Under-Sheriff, 
and he tok a Fee fo2 it, and therefo2e it is reaton that he ſhall be pu- 
niſhed. As if a Clerk in an Office miſ enter any thing, he himſelf ſhall 
be puniſhed, and not the Baſter of the Office, becauſe he takes a fee 
fo2 it. But if the Retoꝛn made by the Bally be inſuffictent, Then the 
Sheriff himſelf ſhall be amerced; but in the pzinctpal caſe it is clear, 
That the action lieth againſt the Under-Shertfk if the party will, and 
ſuch was the opinion of Gawdy and Clench 2 As to the other matter, 

ecauſe it is not alledged in the Declaration. That the Defendant 
was Under ⸗ Sheriff at the time, the Declaration is good enough not- 
withfanding that, fo2 ſo are all the Pꝛeſidents, and it the Derendant 
were not CUinder-Sheriff the ſame ſhall come in of the other five. See 
21 E. 4.23. Andafterwards in the puncipal Calc. Judgment was given 
koꝛ the Platntiff, 


Trin. 31 Eliz. In the Common Pleas. 
CCIV. Hedd and Chaloners Caſe. 


N an Eectione firme by Hedd again Chaloner upon a Demiſe fo2 years 
Jorg Berd, It was found by eſpecial Uerdia, Chat William herd was 
iled in fee / x made a Feonment tothe uſe ofhimſelf fo? lite, afterward 
to the uſe of his two Daughters Joan & Alice in fee, and died, and 8 
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Trin. 31. Eliz. la the Kings Bench. 
CCV. Read aud Naſhes Caſe. 


Nan acſon of Treſpals by Read and his (life 
tring into a houſe called the Day e 
be Jury found this ſpecial matter, 
ſeiſed in Fee of the Bannours of 1. ands. — "of dive 2 5 
mentioned in his (WH, and ; Edw. 6. de viled the to Sir Thomas 
Greſham his Gon fo? life, the Kemaittder to rhe firſt lon of the ſaid Sir 
Thomas Greſham inn tail, the Remainder to the fon, &c. the Ke- 
byo re 85 
; ſo, 

— &c. whereby the cannot 
in the foꝛm as was ted 
xturcs fo any of Wa 
, whereupon the old and 


T e for | 
h Six Thomas Greſham His (01 


4 Miz, leaſed to Bellin fo} one — 
tient Kent. And afterwards zEliz. he 

— ＋— all dis Lands: and 5 A 
15 and we _ 


was a for rhe expt 

which Teaſe being N Read ef 
here, upon the wozds t ontained in the all 
p, not being but Tenant fo2 Ake, te 
nture, and thac upon impucation of the erin Leate fo 
taken & conſtrued acco2ding to the intent of the r ; 
ing was to give a powet, a well as an state 

therwiſe) ſhontd be vold; and it is to 0 be obſerve hart + rhe Ay 8 


terefſed in the ſald convepance were Knights idis not itkel 
That the ſaid Sir Richard Gretham no intend IS t p ſhould kee : 
— in their own ma rp tne 


[01] Kent. And it is great, B 


Uſe cannot 
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power. 
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Kinnerſly and 1k 
Smarts Caſe. 


that the oꝛder of his Inheritance ſhould be pꝛeſer ved, yet to make a 
I2oviſion fo2 Jointure; and it is great reaſon and cauſe to — family 
to enable and make them capable of great Matches, which ſhould be a 
ſtrengthning to his poſterity, which could not be without great Jofn- 
tures, wherefoze J conceive it reaſonable to conſtrue it fo, That vere 
they have power to make Jointures fo? their Wives. Jt hath been ſaid, 
hat no grant can be taken by implication, as 12 E. 3- Tit. Avow. yy. Land 
was given to 1. and A. his wife, and to the heirs ot the body of 1. be: 
gotten: and it 1. 4 A. dy without heir of their bodies, betwirt them be: 
gotten, that then it remain to the right heirs of J. and it was hoiden 
that the ſecond clauſe did not give an eſtate tail to the wife, by impli 
cation being in a grant, but otherwiſe it is in Caſe of a deviſe, as 
H.7.17.(and there is no difference ) as ſome concetve (when the deviſe 
is to the heir, and when to a ſtranger)but theſe caſes concernmatter of 
Intereſt, but our caſe concerns an Authoztty: And admit that Sir 
Thomas hath power and authozity to make this leaſe, Then we are to 
conſider if the Jotnture be good, fo2 if it be, Chen being made befoze 
theLeaſe, jt ſhall take effect 8 and the woman Jointreſs is found 
to be alide. t J conceive, hat this Jointure is void, and then 
the Leaſe ſhall ſtand, "the uſe cannot rile out of a power, but ma 


riſe aut of aneſtate of the Teſtato?, and out of his CUill, 19 H. 6. 
man Ddeviſeth, That his Erecutozs ſhallſell his reverſion, and they (ell 
by UWWIOD,it is a good Sale,fo2 now the everſion paſſeth by the Will. 
But an ule cannot be raiſed out of an uſe,and a man cannot bargain, 
and ſell Land to another uſe than of the Bargainee. And it is line unto 
the caſe of 10 E 4, 5- The difleiſee doth releaſe unto the difſeiſs2 ren- 
dzing nent, the render is votd, fo2 a rent cannot iſſue out of a rights 
ſo an uſe cannot be out of a Releaſe by the diſſeiſee, fo2 ſuch releaſe to 
ſuch purpoſe ſhall not enure as an Entry and Feoffment: Alſo here at- 
ter that conveyance Sir Thomas hath built and ereced a New bhoule, 
and no new Kent is reſerved upon it, and therefoze here it is not the 
ancient Bent, fo} part of the ſum is going out of the new houſe, But 
as to that, Jt was ſaid by the Juſtices, do not ſpeak to that, fo2 it ap- 
Pears that the Kent is well enough reſerved. Another matter was 
ved to2 that, That a year betoze the Expiration of the Leaſe made 
to Billington, this r made to Reed fo? 21 years to begin pꝛeſent⸗ 
ran the date of it; although bythe ſame authozitybe cannot make 
ales in Reverſion, fo2then he might charge the Inheritance in infini- 
tum. But pet ſuch a Leaſe as here ts he might make well enough, fo? 
this Leaſe is to begin p2eſentl(y, and ſo no charge to him in the Revex: 

on, as in the Cale betwixt Fox and Colliers, upon the Statute of 1 
Biſhop makes a Leaſe fo2 thyee years betoze the Expiration of a 
o2iner Leaſe,to begin pꝛeſentip, Jt was holden a good Leaſe to bind 
the Succeſſo2,fo2 the Inheritance of the Biſhop is not charged above 
une and twenty years in toto. But it a Biſhop make a Leaſe fo2 years, 
qnd afterwards makes a Leaſe fog thꝛee lives, the ſame rs not good, 
Eliz. Dy. 246. Tenant in tail leateth to begin at Michaclnws nett en- 
ſuing, koꝛ twenty years, it is a good Leaſe by the Statute of 32 Hl. 8. lo 
is aleale foꝛ 10 . afcer fo? eleven years,and pet the Statutes 
are in the Negative, but this power in our Caie is in the Affirmative; 
and the Inheritance is not charged in the whole with moze than one 
and twenty years, 


Trin. 31 Eli. In the Kings Bench. 
CCVL Kinnerſly and Smarts Caſe. 


| {— Debt upon a Bond, The Plaintiff declared, That the Bond was 
made iu 1.ondn ;. Che Detendant p!eaded, That an ulurtous _ 
2 4 . 1 L 


— — 


The (Queen and + 3 149 
Buckberds Caſe. 


tract was made betwirt the parties at D. in Stafford- — tt 
tion was made fo2 the ſame contra. The Plaintiff by 

bh, that the Bond was made bona fide, & non pro uſura, "ann 
was 12 in the County of Stafford, and was tound 


a the Db. 


ation in London, 
88 — 
caſe mas / 


Trya!. 


— is the uſurious contra, and thoſe of Stafford · ſuire may bet- 
fer know it Fan they of London. And acco2ding to this Tryal it hath 
been befo2e adjudged. H. 28. Eliz. rot. 209. Betwirt Sybthorpe and Tur- 
ner. And P.31,Eliz. rot. 303. betwirt Payne and Wilkenſoo, where the Jfſue 
was, abtque hoc, that it was acs2rupt agreement,but the pteading was, 
ut ben And afterwards Judgment was given to? the! aintnt; | 


Trin. 36 Ell. In the Kings Bench. 
CCVIL The Queen and Buckberds Chſe. 


Queen recovered againſt Buckberd in a Quare — and there: Quare Impecir. 
upon a Writof Erro2 was bꝛought, LS aſſigned . Er. = — 
r0}; a the Queen, poſt tempus ſemeſtre, had Judgment to recover da. 
the value 'of the Church fo2 halt a year. Cook, Theſame ts 
no £4 Vas it was adjudged, 7 Eliz. 236, Dee alſd 34 H. 6. 51. 
thefe damages are not as damages, but as a penalty inflicted upon the 
diſturbance. See Book of Entries, 483. The Ring in a Quare lmpedit 
counted to his damage of 40 Wing al and 48. : 000 li. nnd although. 
—— ſemeſtre tranſierit, yet the Ring ſhall recover at e but the va 
Church fo? half a year, fo2 the King at 3 imes may pꝛe⸗ 
IF jn 8 own pte; ko nullum tempus occurrit dap 
292 by Femer Berſeant, and he concetved that bere the rye n Danags i 
t fo recover damages, foz ſhe doth not meſent, in her own right, ax org 
rr Wg ee ee ene 
,an 
peetent li the bi hee a, Crown ek 


{l not recover dama 
bg = 5 aj be 
reg gls K be ſheep nee, that ;eidents, that oa halen t 1 
ber hain 4 112 — ale. P.7 a ** 
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The Queen and Buckherds2 
Caſe. 


given fo:the wꝛong and diſturbauce, aud not fo2 the preſentemeat; an and 
therefoze the damages are well awarded. Wray, M the Aug be not 
one part of the Statute (as it is agreed as to the e Da- 


within 
mages) it is hard that he be within the ather anch. 
au 4— general, The Mueen ougyt to recover damage, 
but nlp fingledomages.but not double damages: aud 1 — of the 
Statute are general, therefoze the Queen Hall dave. benefit of it 
and of all Statutes made e fo} the venefit of the $ the ing thail 
_ aa : The Statute of Glouceſter — 228 
Ael and Beni, and che King bzings an action upon the (etli! 
12 he ſhall recover damages,and in conſtruction of Sta. 
optnions of them which were nert ta the making ofthem is is 
i] e, Vide 19 Ez Rot. go, 19 E. 1. Rot. 255, 231,135. 
always the King counts to his Damage, — — IA be in 
Dann i be he "ould not recover damages: Pacſidents 
edto the contrary, that was the default 7 which t the 
dad pzeſented; and when ina Quarelmpedir the King had parvailed; 
the conte ted themſelves with the 4ncunvency without regard of the 
ges: But if damages be not to be given, yet the Judgment to 
— the pꝛeſentment is not errontous. And the Judgment oaly ag 
to the giving of es ſhall be reverſed, and the Dekendant in the 
Quue Impedit here ſhall not aſſign the ſame foꝛ Etro, becauſe no da- 
mages are given, fo it is fo2 his advantage. And always where | it is 
found fo2 the Queen in a Quare lmpedir, they enquire of the dalue cf the 


A man ſhay Church, which ſhould be a . thing, it the Queen ſhould not re. 


not aff _ tor Cover Damages 


Gawdy, Of Ss traniitoze the Queen map be dif- 
turbed, and it the be, wherefoze ſhall ſhe not recover damages? but 
the doubt is, if the intent of the Statute be, if the party ſhall have 
le damages in any caſe : And here in this caſe the 18 
any 5 and ik it be reverſed in part it ſhall be re 
Oawec, the Tenant pleads, that he is alwa 
dame (all have Judgment to recover her r, and 
BE forth to enquire of the 1 And ſee alla 17 E. 3. 
** 


oy Mp A V - Um a n { v * !? 


Darrein pzelentment, the Plaintiff had Ju at to 
t ta the Biſhop : And Fe was taken 421 
es: And in the mean time the Detendant bzought a Tit of 
and it was holden matatatnable, foz they are (everal Judg⸗ 
5 | by it ia not lo here, fo2 the Entey is, I —2 habent bre. 


dee 28 uz damna, &c. fo2 it is one Judgment. 

Wray, I is but one Tratute, and therefoze it ſhall be couſtrued with 

nſfcucion, and it Gould be a ſtrange conTruction, that the 

1 44 255 art of the Statute, and out cf the other. And 
Ding s Attomey could not have damages, which-is a 
1 authozity, that the Judgment fo) damages in dich 

1 5 920 : The 9 and uſage or Law is ſufficient ta inter · 


me to us, and trom the time d E. 3. unt nam, ng 
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Chapman and Hurſts es kirdler and = 
Caſe. ſages Caſe. 


is not within the Statute of 32 H. S. of buying of Tythes, no2 any 
Subjects who buy any title of him: And here in our caſe, the Queen 
is not verus Patronus but hath this pꝛeſentment, by Prerogative : And if 
title ds accrize to the Biſhop to pꝛeſent fo -Laple, yet the Patron is 
verus Fatronus. 

At another day the caſe was moved, and it was ſaid by VVray, t 

had SN with-Anderſon, Manwood, did Periam, has eld 8 
Queen could not have damages in this caſe,but Periam unten 
ted of it. Gawdy, In 22 E. 4. 46. In Oower the Demandant recovered 
her Dower, and damages by ver dic, and afterwards fo? the Damages 
the Judgment was reverſed, and food fo2 the Lands. Clench, It hall 
be reverſed fo2 all, fo2 there is but one Judgment, And afterwards 
Judgment was given, and that the Queen ſhould have a TArit to the 
Bilhop and e Popham, The Court ought not to pꝛoceed tothe 
examination of the Erro2s, without a Petition to the Leen, and 
that was the caſe of one Mordant, Where an Infant levyed a Fine to 
the Queen, and thereupon b2ought a Mut of Erro2, and afterwards 
by the Relolution of all the Judges, the pzoceedings thereupon were 
ſtayed, See 10 H,4 148. a good caſe. 


Trin. 31 Eliz. In the Kings Bench. 
CCVII. Chapman and Hurſts Caſe. 
Etwirt Chap nan and Hurſt, the Defendant did ſibel in the ſpiritual 


Court, foz Tythes againſt the Plaintiff, who came and ſurmiſed, Tycbe⸗ 


that whereas he held certain Lands by the Leaſe of Sir Ralph Sadler 
fo2 term of years within ſuch a Pariſh, that the now Defendant be⸗ 
ing Farmo? of the ieco2y there: The Defendant, in conſideration 
that the Plaintiff pꝛomiſed and agreed to pay to the Defendant ten 
pounds per annum, During the Term, fo2 his Cythes, he pꝛomiled, that 
the Pla ntiff ſhould hold his ſatd Land without Tythes,, and without 
any (ute fo2 the ſame, and thereupon pꝛaped a Poohibirlon : And bp 
Gawdy ; the ſame is a good diſcharge of the Tythes fo2'the time, and 
a good Compoſition to have a Pzohtbition upon; and it is not like 
unto a Covenant, See 8 E. 4. 14- by Danby, 


Trin. 31 Eliz. In the Common Pleas. 
CCTX. Kirdler and Leverſages Caſe. 


13 A bowꝛy the caſe was, that 4. ſeiſed of Tands leaſed the ſame at 
ill, rendung rent ten pounds per annum, and afterwards granted 
cundem redditum, by another Deed to a ſtranger fo2 life, and afterwards 
the leaſe at will is determined. Periam was of opinion, that the nent 
did continue; and although that the woꝛds be, cundem redditum, pet it 
not to be intended, eundem numero, ſed eundem ſpecie, fo as he ſhall have 
ſuch a Rent, ſcil. ten pounds per annum: Ag where the King grants 1 
ſuch a Town, caſdem ſihertates quas Civitas Cheſter habet, tt ſhall be intended 
ſuch Liberties, and not theſameLfberties, ſo in the P cipal caſe: Al- 
lo he held, that a Rent at will cannot be granted fo2 life, and therefo2e 
not be meant the ſame Rent: But it was afterwards adjudged, 
that the Rent wag well granted fo2the life of the Gzantee, 


Trin, 


I b Heayes and } Degory and « -- 3%." TIO 
. Alleyns Ce Roes Caſe. 


— 


Trin. 31 Eliz. lathe Common Pleas. 
CCX. Heayes and Alleyns Caſe. 


Cui in vita. 5 
—— Eayes hʒought a ſur cui in vita againſt Alleyn. And the caſe was this 
— pong H Th . of a ge, had other Lands of god and 


indefeſible title adjoining to it, and demoliſht and abated the ſaid houſe, 
and buflt another whtch was larger, ſo as part of it extended upon his 
own Land, to which he had good title. And afterwards the heir dnn 
A fur cui in vita, and demanded the houſe by the Name of a owe age, 
whereas part of the houſe did extend tnto the Land to which he had 
no right. And by Periam, The TUrit ought to be of a Meſſuage with 
an Exception of ſo much of the houſe which was erexed upon the coil 
Df the Tenant, as demand of a Meſſuage except a Chamber: And it 
it, in ur. WAS Argued by Yelverton, That the Writ ought to abate, fo2 if the 
Demandant ſhall have Judgment acco ding to his Writ, then it ſhall 
be entted quod petens recuperet Meſſuagium, which ſhould be Extonious, to; 
it appeareth by the verdict it (elf, that the demandant hath not title to 
part of it; and therefore he ought to have demanded it ſpecially 5 H.7. 
9. Parcel of Land, containing 10 Feet. 16 E. 3. Br. Mortdanc. of 
a piece of Land containing ſo much in bzeadth, and (o much in length, 
And the moyetie of two parts of a Peſſuage, and 33 E.3. br. Entrie 8. a 
Diſſeiſo2 of a Barſh ground made Meadow of it; Now in a Writ of 
Entry it ſhall be demanded foꝛ Meadow. Drue Serjeant contrary, and 
he confeſſed the Caſes put befo2e, and that every thing ſhall be demand 
ed by UWIrit in ſuch ſo2t, as it is at the time of the action bought: as 
a (Urit of Dower is b2ought oftwo Mills, whereas during the Cover: 
ture they were but z Tofts; but at the day of the Writ bzougyt,Mills; 
and therefo2e ſhalt be demanded by the name of Pills, 14 H..; 3.Dow- 
er 21.13 H.4- 4355 1 H. 5.11, Walmeſly, part of a Mſſeuage may be de- 
manded bythe Name of a Meſſuage: and if a deſcend to twa 
Coparceners, it they make partition that one of them ſhall have the 
upper Chamber, and the other the lower, here if they be diſſeiled, they 
all have ſeveral Aſſiſſes, and each of them ſhall make his platnt ofa 
eſſuage; and by him a Chamber may be demanded by the name of 
a houſe. And afterwards the Writ was awarded good, but a ſpecial 
Judgment was given, ita = querens recuperet Meſſuagium predict. viz, (0 
many feet in length, and fo many tn bzeadth, accozding to that which 

was found by the Ger dia. 


Trin. 31 Elix. In the Common Pleas. 
CCXI. Degory and Roes Caſe. 


ebt Egory bꝛought Debt upon an Obligation againſt Roe, as heir to 
: Dis cre TI defendant pleaded, Chat his Anceſto? by 5 deed 
dio covenant with Sir W. Winter, and A. Marſh, to ſtand ſeiled to the 

uſe of himſelf fo2 lite, and afterwards to the uſe of the Defendant and 

is heirs, and ſo he had nothing by deſcent. The Plaintiff replicando 

non convenit; And it was found by ſpecial verdia That ſuch a deed 

of Covenant was made by the Anceſto2 of the Defendant, but the 

firſt uſe was limited to the Covenantoꝛ and his wife, fo2 their Lives, 

ec. And that he delivered the ſame to 1.5. as his to the uſe 
AS4- KA. jth 144 

inter charge of it upon him, 

and if he will not agree, That then it > not be bis . - 


—— — — — — — —— 
— —— u 4 


The Scholars of All- ſouls in I53 
Oxford, aud Tamworths Caſe. C ] 


lurther found, That Sir W. Winter Died befo2e 1 and it 
was moved by Periam,Jf the ſame be p2eſentiythe Deedof the Anceſto?, 
02 if it do not take efrec till the condition be perfo2med, ſci until Sit 
W. Winter hath agreed to it. See 14H. 8. 17, 18, 19, 20, 23. And by Wal- 
meſly, The lame is not the Deed of the Anceſto2 until Sir William nary Seats, when 
agreed 3 But by Anderſon and Periam, although Sit William Winter DOCH cw rake cffe2. 
not agree to it, yet it is the deed of Roe; to although a deed be upon 
condition, ur ſupra, yet becauſe he delivered it as his deed, andthe Con⸗ 
dition 18 ſubſequent to it, It ſhall be taken fo2 his deed, and the con- 
dition after ſhall be void, becauſe repugnant : Foz although that in 
Eſtates limited to men, the eftate may be pꝛecedent, and the condi- 
tion ſubſequent, t the not perfozmance of the condition may deffroy the 
eſtate, foꝛ the eſtate is always ſubject to the condition, vet it is not fo in 
Deeds, foꝛ being once the deed ol the party, it can never ceaſe to be his 
decd,after it is once delivered as his deed,Owen,Although the ſame be 
the deed of the party, yet it is not well pleaded; e he conceived the tſue 
is found againſt him, fo2 the Covenant is pleaded, to ſtand ſeiſed un- 
to the uſe of himleif fa2 lite, the Remainder over: To which the 
Naintiff Replicando ſatth, non convent, ſo as the Iſſue is, if any ſuch 
eed of Covenant was, and the Jury find, That the Covenant was 
to ſtand ſeiſed to the ufe of himſelf, and his wife, &c. fo as it is not 
ſuch a Deed as the Defendant hathpleaded,fo2 other eſtates are limit- 
ted by it, and therefoze it ſhall not be intended the ſameDeed, Periam, 
The ſame is not material, fo2 the ſubſtance of the Plea is, Nothing 
by deſcent, xc. and it was adjourned, 


Trin. 31 Eliz. In the Common Pleas. 
CCXII. The Scholars of All- ſouls i» Oxford, and Timworths Caſe. 


Na Writ of Kight by the Colledge of All-ſouls in Oxford againſt War of nigh; 

Tamworth : the UArit was, Quad clamar tenere de nobis in liberam puram 1 Cro. 232. 
ct perpetuam Elemoſinam. And ereception was taken to it, becauſe it ought 
to be in liberam Eleemoſinam, fans pura & perpetua, allo it ougyt to be Eleemo- 
ſina, with a Double e, and not Elemoſina, with a ſingle e, but the ercep- 
tion was not allowed. Foz as to the firſt Exception, it is but ſturplu- 
ſage, and as to the other, It is the common courſe; Another ercep- 
tion was taken to the CWUrit, becauſe the woꝛds are quod clamat eſſe jus 
& hæreditatem ſuam, without ſaping in jure Collegii, Anderſon, The UUrit is 
good enough. Jt a Parſon plead that he is ſeifed, he ſhall ſay in jure 
Eccleſiz, f02 he hath two capacities, and without ſuch woꝛds here ſhali 
be intended ſeiſed in hig own Rigyt: But if an Abbot plead that he was 
ſeiſed, there needs not ſuch wo2ds, fo2 he hath no other capacity; ſo of 
Dean and Chapter, Yayo? and Comminalty: And afrerwards, the 
Wut was awarded good, and that the Tenant ſhould anſwer over, 
&c. See Book Entries 236, 237. It was allo moved, It the Colledge 
ſhall count of its ſeiün within zo years, becauſe that the Co2poza- 
tion never dies, and then if he count of its own poſſeſſion, the ſame 
is without limitation. And it was holden , that if the Guardian of 
the Colledge which now is, was ever ſeiſed, he ought to count upon 
aſeiſin within thirty years; But upon the ſeiũn of his Pꝛedeceſſoꝛ he 
ought to count of a ſeiſin within 60 years as another common perſon; 
ko the change of the Teſte of ſuch a ſeiün, is as the dying ſeiſed, and 
delcent of a commen perſon, 


* 


Tru. 


— 


' 154 The Lord Buckhurſts and >} Jennings and Hawkins and 
Biſhop of Wincheſters Caſe.) Winches Caſe. Lawſe Caſe. þ 


——_— — 


Trin. 31 Eliz. In Communi Banco. 


CC XII. The Lord Buckhurſt and the Biſhop of Wincheſters Caſe. 


| Loꝛd Buckhurſt ht a Quare Impedit arainff the Biſhop of 
— i ro counted, that he was ſeiled of the Patio! of 8 to 
wyich the Advowſoh was appendant, and that the ſald Church became 
votd, and that he pꝛeſented Maurice Sackvil -his Clark. The Defenvant 
leaded, that he was ſetſed of the ſald Adbowſon, as in groſs, and pꝛe⸗ 
ented one Maurice — hoc, that the Advowſon was appendant. 
It was moved, that the Defendant ought to traverſe the Pꝛelſentment, 
and not the Appenvancy, eſpecially as the cauſe is here, where they 
both pꝛelent one and the (ame perſon; To which it was ſald, that 2 
doth not appear. fo2 the Defendant hath pleaded, that he pꝛeſented 
Maurice Sackvil, but doth not ſay, prædict. Maurice Sackvil, (0 as it may be 
he is not the ſame perſon, another. See 10 H.7.27. The Tra- 
verſe is well taken; contrary where the Plaintift declares of an Ad- 
vowſon in groſs, and that he to the ſame preſented, and the Defen- 
dant pleadeth, that he is ſeiſed of ſich a Wanozto which the advow⸗ 
fon is appendant, &c. without that, that the Avvowſon is in groſs, 
there he ſhall traverie the pꝛeſentment, to2 the preſentment ſhall 
make it in groſs. See 13 H. 8. 12. 


Trin. 32 Eliz. In the Common Pleas. 
CCXIV. Jennings aud Winches Caſe. 


Aſumpit. 15 an Action upon the Caſe by Jennings againſt Winch. The Plaintiff 
declared upon an Afſumplit by the Defendant, x Maii. 32. Elia. and 
counted upon a Mutuatus (02 twenty ſhillings, and an Indebirutus fo2 four 
pounds. The Defendant pleaded, that he being endebted to the Plain- 
tiff in five pounds, and W.S. in another five pounds, they became 
bounden to the Platntiff in twenty pounds fo2 the payment of ten 
pounds in ſatisfaction of the (atd ſum of five pounds, and five pounds, 
and that the Obligation was ſealed befo2e the day of the Afſumpſit 
ſuppoſed, and added, oat the ſame fs the ſame debt, and that the 
Obligation was made fo? the ſame debt. And by the opinion of the 
whole Court, the ſame cannot be a good plea, fo2 an Obligation can- 
not deralgn a Contract 02 an Aſſumpſit atterwards made. And the 
truth of the matter was, that the Obligation was made after the A. 
ſumpſit, although that the Platnriff declared of an Affumpſit made 
after. And in that cale it was holden, that the Defendant might plead 
the ſpectal matter; that the Obligation was made after the ſaid Al. 
ſumpſit, abſque hoc, that he Aſſumpfit, &c. 


Trin. 31 Eliz. In the Common Pleas. 
CCXV. Hawkins and Lawſe Caſe. 


a id ac 6 mc idk 


bebe Hr bought an Action of Debt againſt Lawſe, Executoꝛ of ane 

3 Cro, 62, 63, A. fo2 ſient reſ:rved upon a Leaſe to2 years made to . Teſta- 
toi. The Defendant pleaded,fully adminiſtrev,and upon the Evidence 

it 7ppeared, that the ſaid 4. made the Oetendant bis Executoꝛ, — 
a 


Ivory: and | Read and: 8 
Fryes Caſe.3 Johnſons Caſe. - 


that he did meddle with the poſſeſſion of diyers goods of the Teſta⸗ 
02, and ſo adminiſtred, and afterwards d in Court; and that 
the Adminiſtration was afterwards com to one B. and that t 
1 of the goods of the Teſtato ——— one thouſand pounds: 

dit was given in Evidence fo2 the Detendant, that he himſelf had 
paid certain debts, and that divers perſons have recovered againſt 
the Adminiſtrato2 divers ſums of money amounting to one thouſan 

dunds, & ultra; And it was moved, if that evidence did maintain the 

iſſue fo2 the Defendant, becauſe that the Defendant had pleaded, 
plene adminſtravit, which implies an Adminiſtration by himſelf, And now 
upon the Evidence it appeareth, that the greateſt part of the goods 
of the Teſtatoz were adminiſtred by the Adminiſtratoz, - 

Periam, Jf har Adminiſtrato? (who in truth is but a ſfranger) pay 
any debts with the goods of the Teſtatoz without commandment of 


the Executoꝛ, the lame is not an Adminiſtration, and the EXrecutog Adminigration. 


cannot give ſuch matter in Evidence, to pꝛove his plea o 
niſtred. Drew Serjeant, Jf an Executoz of his own'w2ong, 
with the goods of the Teſtatoz, and afterwards the Adminiftrato 
meddle with the relidue and adminiſter them In Debt agal 
the Sued who pleads fully admintſtred, if he n pzove that he 
mſelf hath niſtred part, and the Ayminiſtratoz the Beſivue, the 
is good Evidence to matntain his Iſſue. Periam, It map be to 
there, but here in our caſe, the Defendant is the very Executoz, and 
he hath adminiſtred, in which caſe afterwards he cannot refuſe; and fo 
the Adminiſtration is not well committed, and is granted without 
cauſe ; and he to whom the Adminiſtration is committed is a meer 
ſtranger, and what he did was without warrant ; and therefoze it is 
no Adminiſtration to pzove the Jflue : And then the whole matter by 
Direction of the Court was found by ſpectal verdia, And by Periam, tt 
this caſe an Action may be ought, either againſt the Erecuto2 of his 
own w2ong, 02 the Adminiſtratoꝛ, but not agatnſt both of them joynt⸗ 
ly. See 21 H. 6.8. by Yelverton and Portington, Periam, Jf the Teftato2 
with tht a Leaſe fo2 years and dyes, and the Executoꝛs redeem it 


fully adm 


with their own monyes, the (aid Leaſe ſhall be Aﬀets in their hands, 
fo: ſo much as the ſame is woꝛth, above the ſum which they have pam 
fo the redemptton of it. 


Trin. 32 Eliz. In the Common Pleas. 
CCXVI. Ivory and Fryes Caſe. 


T was ruled by the hole Court in this caſe : That if A. make 
his Executoy, and B. makes C. his Executoꝛ and dieth; and a 
1s due to A. the firſt Ceſtatoꝛ. At C. bzing an Action of Debt fo? the ſaiu 
Debt, as Erecuto? to B. the Mit ſhafl abate: Jt was moved, if an In- 
fant within the age ol one and twenty years be made Erecuto2, and ad- 
miniſtration is committed, durante minore ætate ili whoſe name the Agt- 
on ſhall be brought, in the name of the Infant, o2 the: Adminiſtratoz.” 
Periam, At thec ill be pꝛoved befoze the Adminiſtration be committed, 
the Action ſhall be bzought in the name of the Jnfant Erecutoz, 


Tr z Eliz. In the Common Pleas. 
CCXVIL Read and Johnſons Caſe: 


Ran Action upon the Cale betwirt Read and Johnſon, the Plaintiff de- 
clared that where the Defendant wa endevtedto him, he ane 
2 


ct meddle 3 Cro- 62, 63. 


— 


— 


766 Wright and the Biſho x Whyskon a Cleytons 8 
of Norwiches Caſe. Caſe. | 


Tait: And upon Nan Aſumple pleaded, this ſpecial matter 
2 d unto the Defendant certain Lands fo 
en 


rs, re ds per annum, ald that the (aſd ent 
rep fo2 thee pears and that the Defendant was not ot en⸗ 
ed to the aintif, noꝛ made any other pꝛomiſe but the contraa 
le Cern ihr Aan vorh not ie, becaule he harh a proper Acta, 
cal. an Action of Debt, in which no wager of Law lyeth, 


Trin. 32 Eliz. In the Common Pleas 
CC XVIII. Wright and the Biſhop of Norwiches Caſe. 


Quare Impedit. I a Quare Impedit betwirt Wright and the Biſhop of Norwich, it 
as moved, if the Ki to p2elent fo2 and 1 
and his Clerk is admitted and inſtituted, but not inducted, and dyeth 

Induction; At now the Ring ſhall pꝛeſent fo? the ſaid Tapſe, be- 
c the Church was not full againſt the King. And the Juſtices 
were all cleat of opinion, that the King might repeal ſuch pzeſent- 
ment befoze induction: And as to the pzincipal mattet qe Court ſeem. 
ed tu inclins, that the king might pꝛelent again. 


” Mich. 30 & 31 Eliz. In the Common Pleas. Intra. Trin. 30 Eliz. 
Rot. 1160, 


CCXIX. Whiskon and Cleytons Caſe. 


N an Ej<Rione firmz, upon a ſpectal ver did found, the caſe was this, 
That C. was ſeiſed in Fee,.and deviſed the ſame to Solomon Whiskon 
vis God-ſon after the death of his Wife; and if he fail, then he willen 
ail his part to the diſcretion of his Father, and died; Solomon ſurvt- 
o 223. vd, the Father being dead befoze without any diſpoſition of the Land. 
dy was of opinion, that upon thoſe wo2ds, that the Father had a 
e ümple, as, J will that my Lands ſhall be at the diſpoſition of 1. s. 
bytheſe woꝛds, I. S. hath a Fee-ſimple, quod Periam conceſſit; and they a- 
mount to as much as, J will my Land to I. S. to give and ſell at his 
leaſure : And by Windham and Periam, there is no difference where the 
eviſe is, that 1. S. ſhall do with the Land at his dilcretton, and the 
deviſe thereof to I. S. to do with it at his diſcretion. 


CCXX. Mich. 31 Eliz. In the Common Pleas. 


' A leaſedto B. fo; peark, and befoze the expiration of the ſaid Term 
leaſed the ſame by Jndenture to a ſtranger to begin pꝛeſently, and 
tycncit Leſſee committed Waſt, A brought an Action of Cdaſtagainf 
the ſecond Leſſee, and declared upon a Leaſe made fo2 years without 
ſpeaking of the Jndenture. And Gawdy Serjeant demanded the opint- 
eee eee 6 ER ig 
£0 . | i 5 
So if the Daene plead, that the 34 ya nothing tem- 
eot he had counted, if the Plaintiff mig ht eſtop the 


— — wher n 
efendant e nture, althoug d not counted upon it. 
and if ſuch Kepl n be not a departure. And it ſeeniev to Periam, 
and Leonard, Cuſtos brevium, that it was not, fo2 it is not contrary to the 
Declaration, but rather vothentozce the Declaration. 


: 
f 
Ae 


Seaman and Browning 
Caſe. | 


CCXXI. Mich. 31 Eliz. In the Common Pleas. | 


Almeſley Serjeant demanded the f mb e Court ups upon chi 


during the Coverture) they the havs ur th 
n 
. und dieth. the 1 have i 


is reſtoꝛed by Parl 5 —— . — n 
unto the King all were 
Attatnder of his Father, che kate v eth. — 


eivded. | 
iſſue was inheritable, 020 the! — which di d the inheritance 
IN —— any eig Fporettoble but all th 92 
ng, fo2 the Fa citable, all the eſtate 
did ſur vive to the AF hot "np tre fg dp'the laid Attainder. Ind 
when the Mike dieth, then is the Jflue — 4 to enherit . — a 
Windham and Rhodes, prima facie, 
greed, that if the Mite had (ultere a common rde 
had bound the King. 1 670 


CCXXII. Mich. 31 Eliz. In dhe Cem Ples. 


N an Action upon the Caſe the Platntiff declared, that he had Delt- Afumptic. 
vered to the Defendait, diverſa bona ad valentiam 10 li. the Defendant 
— pave) thereof did pꝛomiſe to pay to the Plaintiff the Debt 
pro bonis prædictis, and did not ſhew, that the Dant 
det Foods oft the Plaintiff,and ſo it doth not ar that thert ! 
any Debt; and then a pꝛomiſe to pap it, 18 meerly od, which was . 
greed by the whole Court. 


Mich. 31 Eliz. In the Common Plcas. 
"CCXXIII. Seaman 474 Brownings Caſe. 


Eorge Seaman b20Ught Debt upon a Bond a dagaint W. Browning — W 
— — 4 — of = Marſbal ; ;. the condition was, that wh 

ar old certain Lands to e Plaintitt it the ſam 
tif peaceably and quietly enjoy the ſatd Lands againtt the ſaid Pla 
&c. and aſſigned the beach in this, that the ſald Marſhal had entre 
upon Wt him and cut down five Elms there, upon bh + reg were 

nd it was found, that A. ſervant ofth ofthe Id Marſhal, by com- 
mandment of his lad Maſter, had entre andcut, acc. in the preſence 
of his ſaid Waſter, and by his commandment, fo2 he is a pꝛincipal 
Treſpaſſo2 : And it was fo holden by the Court. 


* CCXXIV. Aich. 31 Elix. In the ne N 


years, 


| Gibbs} Kimpron and 5 
Caſe.) Dawbenets Caſe. 


years, 092 ſell the Land by Deed enrolled : The Caſe depended in 
London u le ef of the- Sheriffs Court, The King, by co- 
lour of a fa both faifly entitle him to the Inheritance, 
is ſefſed of certain 12 who hath right. lealed the ſame fo years 
y Deed — 4 was anc — le mayne was ſued, and he en- 


oo oy 1 5 
1 1 16 . by 
fr ge of an el, any 
a * dat l de di der 
Etchent. 
Mich. 31 Elix. In the Common Pleas. 
CC XXV. Gibbs Caſe. 


| 1bbs an Action upon the Caſe upon Trover and Conver- 

of a d the Caſe Twas, that one P. had ſtolen the ſaty 

Vote, and ſold the fame unto the Defendant in op en Darker, by the 

name of Liſter, and the ſaid name was ee in the CToll- book. 

And it was holden clear by the Court, that by that ſale the P2opertp 
was not altered, 


CCXXVI. Mich. 3x Eliz. In the Common Pleas. 


Enant in Socage leaſed his Lands fo? four pears, and died, his 
Hetr within the Lge! ; eight years, the Mother being Guardian in 
Socage, leaſed t ndenture to the ſame Lefſee fo2 fourteen 
vears; It was ho — yo Court, that in this Caſe the firſt leaſe is 
ſurrendꝛed, but other upon a Leaſe made by Guardian by Nurture, 


Mich. 31 Eliz. In the Common Pleas 
CC XXVII. Kimpton and Dawbencts Caſe. 


N Treſpaſs, the Defendant did juſtiſie by a grant of the Land; 

N &c. by Copp: The Plaintiff by. — 1 7 15 that the 
Land is cuſtomary Land (ut 2 and clatmed the ſame by à f 

Cone: The Detendant — — ſaith, that well and true ſt is tis, 


that the n petetion * 13 * — e, and alſo 
rates by p Copy in Reverſion, wit 


poſſeſſion ranted Db Co om 

eflent, have — vold. At was argued, at this cuſtom wi not god. 
fo? it is not reaſon, that fhe Lozd in diſp of the cuſtomary põſſel 
ſions of — — noꝛ ſhould ——— up on the will of his Tenant at will; 
and the (ame is not like to en of Attojment, there the Atten- 
Der is poſſeſſion is to ber pk ALL not to WA done e, 102 the opp-hol- 


erfiont And ker bn ſee fo en of 
cuſtoms 19 om ag 355 a It wag ROE 

e 3 45 vouche 
Thatevery 88 a Panour upon alienation might ſurrender 
25 8 Land, cc. It was adjourned, 


Mich. 


| 


| 
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Mich. 30, & 31 Eliz. In the Exchequer-chamher, 
CCXXVIIL Marriot and paſchls Caſe bv 4 Wrir of Error. 


Obert —— one of the Attomeys- of the Court of 
— 5 :Paical, M un Not. 
1 uns n 


ſame to 
yen in any by the name ne afoqrſaid, 
an. And this matter was 
s Erc r, ag nn” at the Bench g at an man F 


wa 

n the by Clerk and Gent, Barons ther . bare the ſald Leafe made to 
the Defendant was utterly void by rc bd 
argued ffrongly to the contrary ; and 1 was given fo2 the 
rant, accu ding to the opinions of the ſald ta Barons : | 


rit of Erro in pequer am- 
ber 10 29 the Low Ten e Treaſurer. Ando no w his Teem ; 
it was argued dy Godfrey on t hace vari⸗ 
ances have been ſuppoſed in this Seeger the the Ongen al Pounnationr 
of the Hoſpiral in the name of it. . The name of the 82222 
the Waſter of the Hospital, &c. Et Capellani dict. Hoſpizit; Wu that in the 
Leaſe reſts part of the name (Capellani) as not immediately annere 
to Baſter, as it is in the name of the Foundation. But as to that 
oint, the Juſtices Aﬀiſtants delidered Godfrey from the arguing: of 
t, as of a variance not material: Another vartance hath been * 
ed, becauſe that in the Foundation the wozds are Hoſpitalis Regis . 
and in the Leaſe the woꝛds are, Hoſpitalis Henrici ſeptimi nope? Regis taighivs 
_ foas this wow (oper) is Surpluſage; and ex abundant. But of that 
matter he was alla diſcharged, becaule it is no variance in ſubſtance: 
But all the difficulty reedin this, that in the Foundation the 1 bar > 
are (de le Savoy and in the Leaſe (vocat. le Savoy) and d he the 
4 N Dyer 150 "Che Colledge of Eaton was inco the named 
_— & Gy 1 Mariz de Eaton juxta ily and a _ — 0 
made by the name Præpoſiti & Sociorum Collegii regalis de Eaton, 
was holden a void Leaſe: And J conteſs that in the names of E82po- 


rations,we t toreſozt to the Foundation ofthe 
wpo2ation is as a name of K 


the name of a 


preciſely obſerded. but that ought 89 in matter 
t not o „ vide Io El. Dyer 278. The Dean OS of Carlite 
was inc "ated by the naine of Decaaus & . — 

widue Tri. Carl. and they make d 1 4 the — Decatus 
Ladet Cathedralis S. Trin. in Cant. et totum Capit. de Eccleſia prædict. An 
the fame was holden a good Teaſe, notwit ht thut vartance, 
which is not tn ſubſtance of che name. And the und — 


of Pererborow was incogpOated by the name of Decadus et Capitul. Ec 
cleſa Petriburgenſis, und they made a Leaſe by the name Decanus et 

tulum Eccleſiæ de Peterborow, amd holden good enough, becauſe 
variance was not in any matter of ſubſtance : And he cited the Caſe 
betwirt Croft and Howel, 25 Eliz. Plow. Com. 539. The Cooks: of 


London were incoꝛpoꝛated by the name * Walters , ann 
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and Commonalty of the Miſtery of Cooks, and they by the Name of 
Maſter and Wardens of the (aid Craft and Yiſtery of Cooks made 
a Conveyance, and it was holden that the vartance aſſigned in the a- 
bundance of this wozd (Craft) in the Conveyance, which was not in 
this Cozpozation, was not any material variance, but only matter of 
ſurpiuſage, fo2 (Craft) and (Myſtery) are all one, and of one ſenſe, &c. 
And ſo in the puncipal Cale, The Hoſpital de le Savoy, and the Hoſpital 
©"  - vocat, le Savoy, d the ſame, and in effect bo not diſter. And as it was 
ſaid by the Lom Chief Baton in his Argument in the Court of Exche. 
quer, in this caſe, four things are only to be reſpected in the Name of 
Poſt. 162, 164. fl Copozation : Firſt the Name of the living perſons who are oe 
Co 1 our Caſe the Maſter and Chaplains: Secondly, the 

joul n 

he 


which they are reſident, and make their aboad: Thirdly, 
Name of the der; Fourthly, the place upon which the place 
of their aboad is built and erected. And if theſe four matters are ſut⸗ 
ficiently (et down, although not fozmally, it is good enough. It hath 
been objected, That the Hoſpiral de le Savoy, and the Hoſpital, vocar. le Sa- 
voy, do much differ, fo2 de le Savoy, implieth the demonſtrMon of the 
Place, but vocar. le Savoy,trencheth only to the Name, as if the Dean # 
Chap. de Pauls in London, make a Teaſe by the Name of Dean and Chap. 
of St. Paul vocat. London ſo if the Maſter andFellows of Trinity Colledge; 
in Cambridge makea Leaſe by the Name of Waſter ck Fellows of Triniy 
Coll.vocat. Cambridge, luch Leaſes are utterly void. J do well agree thole 
Caſcs, fo2 the Dean and Chapter is not all London, but part of London, 
and therefo2e cannot be called 02 ſaid Londen; and fo Trinity Colledge 
is but part of Cambridge, and therefo2e cannot be called Cambridge; but 
here in our caſc,The Yoſpital is not parcel of the Savoy,but the whole 
Savoy ig the Yoſpital, and there is not any part of the Savoy, which is 
not the Poſpital; But if Tricity Colledge in Cambridge make a Leaſe 
by the Name of Maſter and Fellows Collegii vocat. Trinity Colledge in 
_— it is a good Leaſe: And he put a difference, where the woꝛd 
in the Name of the Cozpozation, which pꝛecedes (de) is all one and 
of the ſame Nature with the wozd which follows (de) and where on 
the contrary, as in our caſe, The wozd which pꝛecedes (de) is Hoſpi⸗ 
tal, and the wozds which follow (de) are le Savoy, are all one and the 
ſame thing, fo as the Polpital and Savoy are all one and the ſame, and 
therefoze may be well called Le Savoy, and alſo (de) and (vocar.) tn con- 
ſtruction are the ſame, ck ſo our Leaſe is goodenough : And it is found 
by verdict, That this Volpital was erected upon the Mano of Savoy, 
and thereupon it is now commonly called Le Savoy, without any ab- 
dition of Poſpital, fo; as it was called Savoy befo2e it was ereced into 
an Hoſpital, fo it is alſo called after the Erenion; and true it ts that 
the milnaming ofa Coppozation in any ſmall thing ſhall abate a Wait, 
fo2 there is only delay, yet it is not of fozce in a Conveyance, unlefs 
the miſnaming ve in a point material. Coke to the contrary, The va- 
riance from the true Name of a Cozpozation which ſhall pꝛejudice a 
Conveyance ought to be in matter ot ſubſtance, fo2 variance in mat- 
ter of to2zm and circumſtance will not hurt it, ſed parum differunt quæ re 
concordant. Ind firſt it is to be confeſſed, Chat the Name of a Cozpo- 
ration is as the Name of Baptiſm, which admits of no variance, and 
therefo2e it is ſaid 38 E.3.1 5. by Kniver, when a Man founds a Chantry 
02a houſe, #c. it ought ro bear ſuch a Name as his Founder hath given 
to it,fo2 that is its pzoper name.And ſo it hath been Repozted by Bend- 
loes, Setjeant, 4 and 5 Phi. and Mar. That it was holden fo2 a poſitive 
La, by all the Judges of England, Chat the miſtaking of the Name of a 
Copozation in any matter of Subſtance, makes the Convepanceut- 
terly votd, fo2 a name is given to a Coꝛpoꝛat ion upon the Foundatton, 
and that by the fame Name they (hall implead and be impleaded, but 
that ut idem nomen, et ſub eodem nomine ſint habiles ad perquirend. & concedend. 
to be impleaded, and to implead, but that is to ve meant idem re, fo; 
ic 
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it is not neteſlary, that it be idem liter, lob, qui hzrer in litera hæret in Cortice, 


but if it be idem re with the Foundation it is well enough. and therefoze 
it hath been adjudged, That where the Colledge is incozpozated by the 
Name of Waſters and Fellows Collegii Sr. & individ. Trin. in Cants- 
brig. and they make a Leaſe by the Mame of Collegii Trin. this is Food 
enough, fo! the word Trinity, implies, and (mpo2ts St. & individ, And 
theretoze ſuch variance was holden not material, But here in our 
caſe is a variance in Subſtance, betwixt the Name given to the Þoſ- 
Fhe fame will clearly appar upont mp Argunient, »i= Jf the Ba 
e ſame clea ar „ Viz. 

—4. to this Hoſpital upon the foundation of it, and the —— 
ped in the Leaſe be not unum in ſenſu (not in your pꝛivate underſtanding 
as pꝛibate perſons, but in your judicial knowledge hs the Becoꝛd 


uod coram vobis reſidet, a5 Judges of fecoꝛd) then thts leaſe is void, 
02 although you as pꝛivate r than by Recoꝛd, know, 
hat the Voſpital of Savoy, and the Yotpital vocar. le Savoy, are all one 
ttal; you ought not upon that your pzivate knowledge to giye. 
udgment, unleſs alſo your judicial knowledge agree with it; that is. 
the pay which is out of the Recoꝛds which you, have befoze you: 
But if the Name given upon the Foundation, and the uſurped Name 
de not idem ſcnſu in pout Judicial knowledge; and you cann 28 
conceive the Identity of theſe two Yoſpitals, noꝛ make any Conſtru⸗ 
(ion to tmagine it but by the Kecozd, fo2 the fieco2d is your eve of 
Juſtice, and you have no other eye to lak unts the cauſe depending be- 
foe you, but the Necozd; and to this purpoſe pe cited the caſe of 
H.4.108. Ahere a man killed another in the pꝛelence of a Judge tra- 
veling on the way where the murther was, And at the nert Aiſiſes in 
the ſaid County befo2e the ſame Judge, another man is indicted of the 
ſame murder, and arraigned, and convicted by ver dig; In that cate, 
The Judge he ought not to carry himſelf accowing to his pzivate 
knowledge, which he hath of the ſatd fag, 10. to acquit the Puſoner, 
but all that he can do is to reſpite Judgment againft the Party, be- 
cauſe of the Judges knowing to the — and to make further 
Relation thereofto the King to2 his Sar don of grace fo2 the party. So 
in our Caſe, It may be that you in your pzivate knowledge know, 
That the Hoſpital de le Savoy, and the Yoſpital vocar. le Savoy,ts all one, 
but that doth not appear unto you upon the Reco2d which is befoze 
you, but it may be fo2 any thing that appears in the Decor, that 
S 


they are diverſe and ſeveral Voſpitals; Therefoze the Leaſe is 
pꝛove my Minoꝛ, J do ſay that this woꝛd (de) as here, de Savoy, deſigne 

a place, ſo as by this Moꝛd (de) the place is become parcel of the. ame, 
but this woꝛd vocar. locum non denotat, hit only the very name, and ſo here 
is a material difference and variance, foꝛ here by pꝛetence ot the Name 
in this Leaſe, there is not any place of the Cozpozation in the Name, 
but the Coꝛpoꝛation is tranſitozy, which cannot ve, fo2 a Cozpozation 
eſpectal conſiſting of many perſons, as Corpus aggregatum ought tohave 
a certain place of their abtding, o2 otherwiſe it cannot be diſcerned by 
the Law, and it is but a Mathematical thing, and nothing elſe but a 
fiction, and they cannot be otherwiſe conflugred in Law, but as they are 
circumſcripti within the bounds of their » and they cannot appear 
bim by Attozney: and if a Pꝛebend ge ge a Manon, & afterwar 
the Mano? by Writ be demanded againſt the Pꝛebend, and he loſe 
it, here he loſt his Name, becauſe he hathj loft that which giveth to 
him his Name, by Contrary by Blake, fog his eſtate and place in 
the Chapter, doth remain unto him: And tecondip, fo2 another Cauſe 
here tsa material variance, fo2 this woꝛd (de) ſuppoſeth a place befo2e 
the Foundation, as the place upon which the Holpltal was erected was 
called Le Savoy. befoze the, Erection of it; but theſe wozds (vo- 
cat. le Savoy) h the ſame Name Savoy was impoſes upon the 
Foundation. Thirdly , theſe wozds 85 le Savoy) BO m e 
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oſpital to be part of the place, which befoze the Foundation, was cal- 
ed Savoy, but vocar. trencheth only to all the place called Savoy: Fourth: 
Iy; (de le Savoy ts matter of certainty and verity; (yocat.) but matter of 
Reputation. And ſo fo2 theſe four reaſons,great difference in ſubſtance 
appeareth betwirt the very name of the Yoſpital, and the Name uſur- 
ped in the Teaſe. And he cited the 29 Eliz, fn the Kings Bench be⸗ 
twirt Hall and Wingat. King E. 4 did incozpozate the Ocean and Can- 
nons of Windſor, by the Name of Dean and Cannons of the King and 
Queens Free Chappel of Saint e the Barty2 within his Caſtle 
of Windſor; and made a Leaſe by another Name, viz- by the Mame of 
Dean and Cannons of the King and Quetns Free Chappel there, and 
the ſame Leaſe was made in the time of Queen Mary, and it was hol- 
den that the ſame was a variance in Subſtance. And he cited another 
Caſe 30 El. in the Kings Bench betwirt Fiſher and Boys. A Colledge 
in Oxford was by Act of Parliament incoꝛpozated by the Name of Wat. 
den and Scholars, Domus five Collegii Scholarium de Merton in univerſitate 
Oxoniz, and they make a Leaſe by the Name Cuſtos Domus five Collegii de 
Merton in-Oxonia, and Scholares ejuſdum Domus, and the vartance int at 
point, becauſe tn the ny name of the Foundation, Domus five — 
Scholarium de Merton, and in the uſurped Name in the Teaſe Domus fave 
Collegii de Merton, was holden material, and the true name was de Mer- 
ton in univerſitate Oxoniz, but in the Leaſe, in Oxonia only, leaving out the 
82 Untverſity, and the ſame was holden a variance in ſubſtance: Foz 
Oxtord doth contain in it ſelf the Univerſity, which is a thing of itſelf, 
and alſo the City is a thing by tt ſelf: and it map be thatthere is a Col- 
ledge in the City called Merton Colledge, andalſo a Colledge which is 
called by ſuch Name tntheCUniverſity:and ſo in aur Cale, it map be that 
there is an Þoſpital which is called the Savoy, and alſo another which is 
Le Savoy, and then the Court ſhall be enveigled, &c. And in the end of 
the Argument, the Lozd Treaſurer, which was the Lo2d Burlcigh, put 
this Caſe, which was adjudged in his time. The Ouild of Boſton in Lin. 
colnſhire, was inco2pozated by the Name of the Gutldof St. Nicholas, 
and our Lady the Airgin Mary, &c. and they made a Leaſe fo2 years 
by the Name of the Guild of our Lady the Qirgin, and St. Nicholas, 
Religione quadam motus ut nomen Virginis Mariz, in charta dimiſſionis, proponere- 
tur nomini Sancti Nicholai; und it Was adjudged a void Leaſe fo2 the va- 
riance afozeſaid. And afterwards at another day, the matter was ar- 
Eber by Ackinſon, on the part of the Defendant, Scarkey 21 EA. 56. faith, 
hat the Name of the Cozpozation, by which it is incoꝛpozated, is as 
Rupert, the Name of a Cozpozation, as the Name of Baptilm is the 
2ame of a ſingle and individual perſon, and yet there is a great dif- 
ference in the miſpziſion of them, fo2 the Manie of Baptiſm doth con- 
ſiſt of one wo2d,and therefoze it cannot admit of any variance, but the 
name of a Cozpozation doth conſiſt of many wozds: in which caſe va- 
riance in woꝛds which are ſupplyed by other wozds, and not in matter 
of ſubſtance, hall not hurt; and that hearing is notably diſcuſſed in the 
cale of the Cooks of London, cited be oe by Godfrey. Four things ate to be 
conſidered in theName of a Cozpozation,which are of the Efſence and 
Subſtance of it: Firſt,the p:rſons incozpozated,of which the Cozpoza- 
tion doth conſiſt, as here the aſter and Chaplains deSavoy, Decond- 
ly, The quality of the Cozpozation, as Dean and Chapter, Wapo? and 
Commonalty : Thirdly, the Patron o2 Founder, as, Merton College; 
Fourthly, The Place whereupon the Co2pozation is founded. 28 to 
this laſt point, ſee 31 E. 3. 28. and fo. 15 by Knivet; and ſee 6 Eliz. Dyer. 
Ring H. 8. erected the Dean and Pꝛebend of Cheſter, by theſe wo2ds, 
ſcil. Decanus et Capit. Cathedialis Eccleſiæ Chriſti, et Sanctæ Mariz 
Virginis Ceſtriæ. And aſterwards by Letters Patents, gave to the 
aid Dean and Chapter, certain Pano2s , Decano et Capitulo Ecclclz 
Cathedralis - Chriſti et Sanctæ Maria Virginis, by us beto2e erected, ot 
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| ndthat 
it was inco2pozated by the Name, dc. and that afterwards Love by 
{tal cai⸗ 


time of E. 6. df — it 
Savoy, and Yolſpita calle ; 
Bounds, Foundation, and Situation. And in 
our Books, no caſe can be found, That anyCozpozations have avoided 
their own as, by ſuch cauſe of Biſnolmer, no2 of ſuch matter, is any 
queſtion moved in our Books.Andas to that which hath been odjeced, 
hat although the Judges inthetr pztvate knowledge well know, That 
the Douſe deleSavoy, and the Houſe vocar. the Savoy, be all one, yet they 
ought not to judge corny to ſuch their pꝛivate knowledge, but ac- 
coꝛding to thete judicial knowledge, which they have out ofthe aecoꝛd. 
Jconceive,That the Judges of neceſſity oughtto uſe in ſuch caſes their 
puvate knowledge; as where wherritwa of a Colledge was abreced, 
me 


viz. Trinity Colledge in Cambridge, Where it was inco2pozated by the 

of Baſters, Fellows, and Scholars Collegii Sanctæ & individuz Trin. and 
p made a Leaſe by the Name of Waſter, Fellows, and Scholars of 
Colledge of Trinity, the fame was holden a good Leaſe, fo? the Jud- 

ges knew well enough, That this wozd Triaity doth imply in it ſelf 

Santa & individua, but by what knowledge? not by 2 know- 

ledge, but by their p2ivate — Do in our Egerton the 

Queens Sollicitoꝛ to the contrarp: It is a clear and plain Rule in our 


Law, That the name of a Coꝛpozation is as a name of Baptiſm to a 
natural man, and if there be any difference, J conceive, that the Law 
requires mo2e ſtrict certainty in the name of a Cozpozation than in 


Co 


Name of any particular perſon, F02 a name is moze neceſſary to a 
op92ation than to another, fo2 when an infant is bozn, he is p2eſent- 
ly a perfect creature, befoze any name given him, — — of the 
Pame is not a matter of neceſſity, but of policy fo fon, &c. but 
in the caſe of a Co2pozation, The Name is the lubſtance and efſence of 
it, and it is not a Body befoze a Name be impoſed upon it, and there - 
fore in the Charters of Coppozations there is always ſuch a clauſe, per 
tale nomen implacitare, & — acquirere, &c, poſſini nd without their 
— they — — trunk: 8 a 2 — gi. Faroe 
perſons; Lan en ptimogenito Hlio J. 8. though 
there be no Name of apt m: Lands given omnibus filiis J. S. 18 a 
name of purchaſe, and if a man be bound in an obligation by 
g 02 falſe Name, and in an action bzought upon the ſame, 
if it appeareth upon evidence, that he was the ſame which ſea- 
led and deliveredit, the ſame is ſuffictent, and the Bond ſhall bind 
him. But contrary inthe caſe of a Cozpozation, and we cannot give 
any thing to a Cozpozation by —— inducing oz imply- 
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ing their true name. As Land given to the firſt Hoſpital which the 
Ante. 161,162. Queen ſhall e which the that it ſufficiently appear, Chat ſuch a one 


was the Hoſpital which the Queen firſt founded, yet the gift is vold: 
And bet denied, That the four things remembyed betoze are neceſſarily 
required in the Name of a Cozpozation: fo? if the, Queen will found a 
Cozpoꝛation, as an Holpital by the Name of Utopia, the ſame is well 
enough without any reſpec of perſons, place, Founder, &c. ſet fozth 
in the Charter. And alſo other things beſides the ſaid four things are 
ſometimes neceſſary in a Cozpozation;As if the Queen will found an 
Doſpital by the Name, Quod fundavimus ad roga.Chriſt. Hatton Cancel. Angliæ. 
all the ſameought to be exp2eſſed in every grant made by, oz to the laid 
Hoſpital; So Quod fundavimus ad relevandum pauperes; and ſometimes the 
number of the perſons incozpozated, if it be in the Charter, it ought 
to be uſed in all acts made by 02 to them; As Waſter and ſir Chaplains; 
ſo as the ſaid four things recited befoze, are not ſo neceſſary in the 
Name of a Cozpozation, but ſo far fozthas they are parcel of the Name 
ven to them in the Charter of the Cozpozation : And in our caſe, 1. 
he place de le Savoy, is part of their name, ſet down in the Charter of 
their Coꝛpoꝛation, and therefo2e the fame ought to be pꝛeciſely follow- 
ed. And he relyed much upon the argument of Cook tn noting material 
variances betwirt de le Savoy, and vocat. le Savoy, as (de) ſignifies part 
(vocar.)the whole de) ſignifies the place de facto, vocat. tmplyes reputatt- 
on only. There is a place near unto Whitchal called Scotland, becauſe 
that the Kings of Scotland, when they came to our Parliament uſed 
there to reſide, as the Loꝛd Treaſurer affirmed. There is alſo a place 
in England called Normandy, and another called Callais, and alſo a place 
here in Weſtminſter called Jeruſalem, but theſe, Scotland, &c. but by fiepu- 
tation, ſo as what difference is betwirt the very Scotland and Scotland 
here, &c. ſuch and ſo much difference is there betwirt the Hoſpital de 
le Savoy, and the Hoſpital vocat. the Savoy. And as to that which hath 
been objected by Atkinſon, That that wozd (de) ſigniſieg as well the whole 
as part, as a Kent granted percipiend.de Manerio de D. I conteſs that this 
woꝛd (de) hath many ſignifications, ſo that we ought not only to con. 
ſider what (&) 1 of it ſelf, but rather to obſerve what goes be: 
fore, what follows; foz, as ſaith Hillary, intelligentia verborum ex cauſa di- 
cendi ſumenda eſt. And this wo2d (de) is a material woꝛd in the Name of a 
man, theretoꝛe alſo in the name ot aCoppozation,z6 Hl. 5. 3 1. Aſliſe by de 8. 
and it was tound fo2 him, and afterwards the Tenant in the Allile 
bought attaint, and in the reherſal of the Aſſiſe in the watt of attaint 
he was named l leaving out (de) and fo2 that cauſe the Writ did abate, 
28 E.3.92. Debt bzought by the Erecuto2 of John Holbech, where the Tex 
tament was John de Ho!bech, and fo2 want of this wozd (de) in the Wut, 
it was abated by Award, And in a Przcipe quod reddat agataſt Mich. de 
Triage, he caſt a P2otection foꝛ Michael Triage, leaving out (de) and fo? 
ſuch variance the Pzotection was dilallowed, and a Petit cape awarged. 
And although the Judges in their pzivate knowledge know well e- 
noug h. That the Hoſpital de le Savoy, and the Hoſpital vocar. the Savoy, 
be all one, yet in point ot᷑ Judgment they ought not otherwiſe receive 
infomation, but out of the Keco2d, and therefore, if ſufficient mat- 
ter be not money feco2d to intoꝛm the Judges of the Identity of 
the ſald two Hoſpitals , their pꝛivate knowledge ſhall not avail. And 
he cited the cauſe of the Lo2d Conniers,where the Parties being at iſſue, 
£00 the Jury charged foꝛ the trial of it; Jt was found by ſpectal ver- 
dia, That a fine was levyed of the Lands in Queſtion, &c. but no- 
thing found of the P2zoclamations, whereas in truth, the Pꝛoclama⸗ 
tions were as well given in evidence as the fine, But found, Quod fins 
levarus fuir prout per recordum finis iplus, in evidenciis oſten um, plenius apparet, 
Now in that caſe, although that the Juſtices, knew well enough, 
That the Pꝛoclamations were erp2eſſiy given in evidence, yet be: 
call 


Huſon gnd Webbs } 
Caſe. 


165 


cauſe it did not appear unto them as Judges out of the Recoꝛd, They 
would not give Judgment, acco2ding to the truth of matter, but ac- 
coding to the Keco2d, fo2 they cannot take notice if the Pꝛoclama⸗ 
tions be in theChirographers Office oꝛ not: But after it appeared unto 
them, That that deten was but a flip of the Clerk, they commanded 
the Kecozd to be bzought befoze them, and the Pꝛoclamation to be in⸗ 
ſerted in the verdig; and then gave Judgment acco2ding to the ver⸗ 
dict retoꝛmed as afozeſatd. And as to the Caſe of Martin Colledge 1 


befo2e, he ſaid he was of Coltincel in it, and he knew, That the 
ment there was not given fo2 the cauſe alledged by Cook, but becauſe 
that this wozd, Scholars, was left out in the Teafe, And he held, that 
if in the puncipal Caſe, the Leaſe had been, That the Paſter and 
Chaplains of the houſe called the Hoſpital of the Savoy, cc. it had been 
well enough, fo2 there is, de le Savoy. See a good caſe 36 H. 5. firz. Brief, 
4.85. by Danby a Co2pozationcannct be Tenants of Lands, but accoz 
ding to their Cozpozation,and their foundation, and their very Name, 
no2 they cannot be impleaded, noꝛ take Lands by a wong Name, 02 
purchaſe, no2 diſpoſe of their poſſeſſions, but by their true Name.And 
afterwards the matter was compounded by the meditation of Friends: 
and Fanſhaw had the Leaſe fo2 a certain ſum of mony. See now Cook 
10 Report, The Caſe of the Yayo? and Burgeſſes of Lyn Regis: See 
alſo Cook 11. Report, I8. Docto?2 Arays Caſe, to this put po e. 


- 
- 


Mich. 30 & 31 Eliz. In the Common Pleas. 
CCXXIX. Huſon and Webbs Caſe. 


Obert Huſon (20ught an action of Debt againſt Anne Webb, Admit. P*bt licth nor 
niſtratrir of Joan Webb, and declared ot a Contra without ſpe- a ==» 
Liaicy, The Defendant pleaded, That ſhe had fully adminiſtred, and a A4. 


miniſtrator. 


it was found againſt her. And now it was moved fo2 the Dekendant, C. 1x 1. 

That upon the matter an action of Debt doth not lye againſt theEre- vel. 2. 

cuto2 02 Adminiſtratrir ; which was granted by the Court. But the 9 C. 7. 
Y 


doubt was, Jf now, fozaſmuch as the Defendantby pleading the plea 
above, hath admitted the action, ſhe ſhall now take advantage of the 
Law in that point. F02 the reaſon why this action doth not [ye againſt 
an Executoꝛ 02 Adminiſtrato? is, becauſe the Teſtato2 himlelf might 
have wages his Law, if he had been impleaded upon it; and by intend: 
ment of Law the Erecuto2 oꝛ Adminiſtratoꝛ cannot have notice of ſuch 
a Debt, 02 of the dilcharge of it; But now by anſwering to the De- 
claration as above, the Detendant hath taken notice of the Debt, and 
in manner confeſſed it. And by Rhodes und Anderſon, Judgment ſhall be 
given againſt the thePlaintiff,becauſe it is apparent to the C pt 

action doth not lye. And byAnderſon, It Judgment be entred againſt 
Admintſtratrix, in ſuch an acionupon Nihil dicit, the Court. ex officio 
ſhall r ment 1 — the Plaintiff, Periam and Windham doubted 
at the at the Defendant by her plea had admitted the whole 
matter upon the ſpecial ly adminiſtred, pleaded, and had taken notice 
of the Debt, 41 E. 3. 13.46 E. 3. 10, 11.13 E425. 13 H.8.Firz.Execut.z1. And 
afterwards Anderſon, ex aſſenſu of the other Judges, cauſed to be entred, 
Querens capiat nihil per breve. 


* —— 


Hambleden a 5 Slywright md) 
Hambledens Caſe. Pages Cafe. 


Deviſes. 
1 Cro. 163. 
1 And. 381. 


Hob. 55. 


Lu. 262+ 


More. 266. 
1 And. 201. 
Coldſ. 101, 
102, 


Mich. 30 & 31 Eliz. In the Common Pleas. Zntrar. Mich. 29. 
& 30 Eliz 


CCXXX. Hambleden and Hambledens Caſe. 


was, William Hambleden the Father of the Plaintiff, an zand the. 
ILS my Hehe Lands, &c. And by his Wil d 
to his 14 * 1 5 — 
bird Green — RG tail. And by his 

7 ein Caſe any of my ſald Doug do dye withou ur c:ha hen 1 

S urvibo! be each others heir, The Eldeſt ſo 
Tt was moved by Gawdy Derjcant, That the ſecond Son ſhall dave 
Black Acre in _ and nd he c cited the Caſe 30 E-3.28.propinquioribus here. 
_ de ſanguine 1101 the conſtruction of ſuch deviſes, Walme- 
argued, That bo both 1 the twin 8282 ſhould have the ſaid 
Black 8 fo2 the woꝛds of 4.— de vile ate quiliber ſupervivens, fe 
the Court was in great doubt of this point. 
Ind the t 21 2 That the eſtate limited in Kemainder to the 
02, &c. is a fee-ſimple by reaſon of the wozds, Each others 
tr; Aud alſo they conceived, That both the Survivozs ſhauld 
ve the Land, fo2 the ſame is contrary to the expzels wo ds of re 
deviſe, The Survivo? ſhall be each others heit, in the ſingular i: number; 
ſee 7 E.6.Br.Deviſe 38. A man ſeiſed of Land hath iſſue thzee Sons, and 
veviſeth pa art of his Lands to his ſecond Son — — the reſidue to 
pisrhirlo n in tatl: and wile Chat none of them ſhall ſell the Land, 
one that each ſhall be heir to the other, The ſecond (on vie without 
iſſue, the ſame Land ſhall not revert to the eldeſt Son ot the il re 
main to the third ſon, notwithſtanding the wo2ds each ſhall be herr to 
Mich. 30,831 Eliz. In the Common Plcas. 


the other. 
CCXXXI. Slywright and Pages Caſe. 


= Infomation was in the Common Pleas, by John Slywright againſt 
A? 8 — the Statute of 32 H.8. of 2 — declared 
at the dant took a Teaſe of one Joan Wade, of certain Lands, 
whereas the lald Joan was not ſeiſed noꝛ poflefſed thereof accomding tg 
the Statute; and upon Not guilty, the Jury found this ſpecial mat- 
ter, That Edmund Wade was (eiſed, and made a Feoffment in fee there. 
of unto the uſe of aaa 2 and of the ſatd Joan, who he ethen intended 


to marry, and the heirs ot᷑ the ſaid Edmund. The marriage took eftec, 
Edmund © aStranger,who entred,Edmund died, Joan not 
poſſeſſion of the ſald Land after the death of Ed. her husband no 
- bv in poſſeſſion, by Indenture demiſed the ſaid Land to the De. 
fen . anyCntry oz delivery ot theJndenture upon 
the Land, The 1 Defendant knowing the ſatd joan never had been in 
potion of the ſatd Land, and alſo the *—— being 8 of 
he half blood to the ſatd Joan. The firſt Queſtion was, If the Leal 
the made by one out of poſſefſion, and not ſealed 02 delivered — 
the Land, and ſo not good in Lam as to paſs any — be wit 
the Statute afozeſatd. And the whole Court mes clear of opinion 
it was: fo2 by colour of this pꝛetended Leaſe, ſuc mngye be undertak- 
en c advanced to the trouble « diſquiet of the » fo2 among 
the vulgar people, it is a Leaſe, & it is a Leaſe e byRepuration:Another 
matter was moved, becauſe that the entry of the wife 44 ow made 
lawful by 3z H. S. and then ſhe might well diſpoſe.of the La 


But 


— 


Brokesby azainſt Wickham Sammes and 
and the Biſhop of Lincolu.  Paines Caſe. 1 


But as to that, It was ſaid by the whole Court, That the mean- 
ing of the Statute was to rep2zeſs the pꝛaaiſes of many, That when 
they thought they had title oꝛ right unto any Land, they toz the fur- 
therance of their pretended Right conveyed their intereſt in ſome part 
thereof to great perſons, and with their countenance did oppꝛeſs the 

offeſſo2s : And although here the Leaſe, was made by the ſaid joan to 

er Bꝛother of the halt blood, yet by the clear opinion of the Court 
the Teaſe is within the danger of - tatute,and yet in ſome Caſe the 
Son may maintain his Father, & the Kinſman his Ainſman. And note 
in this caſe it was holden by the Juſtices, That of neceſſity it ought to 
be found by verdict, That the Wekendant knowing that the Leiloz ne- 
ver had been in poſſeſſion. And Judgment was given fo2 the Platnriff, 


Mich. 30, & 31 Eli. lu the Common Pleas. = 
CCXXXI. Brokesby againſt Wickham and the Biſhop Lincoln. 


I? a Quare Impedit, the Plaintiff counted, That Robert Brokesby was 


Quare Impedit. 


ſeiſe of the Advowſon,and granted the next Avoidance to the Plain, Len. 276. 
tif, and Humphrey Brokesby, und that afterwards the Church became co. : 73. 
void, and after during the avoidance, Humphrey releaſed to the Plain - Ovcn 35, 26. 
tiff, and ſo it belongs to him to pꝛeſent. And upon this count the De- Pac. 139: 


ſewing, that Humphrey oughr to have joined with the JPlainttif tn the 
action, foꝛ the Releaſe being made after the Church became votd; tg 
not of any effec, but utterly void. So is the grant of the pꝛeſentment 
to the Church where the Church is votd, fo? it is a thing in agion. 
See the Lozd Dyer, 28 Kl. 6.26.3 Ma. Dyer 129, 11 Eliz. Dyer 283, Walmſley 
Sericant put this Caſe, Two Joint ⸗tenants of a Kent, the one may 
releaſe to the other, bur if the cent be behind, now the one cannot 
Releaſe his Intereſt in the Arrearages to the other. And afterwards 
in the Pzincipal caſe Judgment was given that the releaſe was void. 


fendant did demur in Law. Foz it appeareth upon ame own 


Mich. 30, & 31 Eliz. In the Common Pleas. Iutr. Trin. 29 Eliz, 
Rot. 721. 8 


CCXXXIII. Sammes and Paynes Caſe. 


Nan Ej«ione firmæ the caſe was, That the Mother being ſeited of 


certain Lands, had illue two Daughters, and by Jndenture cove- u by :ic 
nanted with diverſe perſons to ſtanu ſeiſed to the uſe of Eliz. her eldeſf 7,05 . 


Daughter in tatl, upon condition that the ſaid Eliz. ſhould papto her 0- 5,141; s 
ther Oaughter within a year alter the deathof the Wother, oz within cn. 


a year after the ſaid other Daughter ſhouldcome to the age of eighteen 
years, 3001. And if the ſaid E. ſhould fatl in the payment of tye ſum 
afo2eſatd,o2 ſhould dye without iuiue * x = to the uſe 
of the ſaid ſecond Daughter in tail, The Bother el E take th 
husband, hat hjiſſue,æ attet wards dieth without iſſue befo2e the day ol pay 
ment. And if the Husband ſhall be tenant bythe curteſie oʒ not, was the 
Queſtion, And by the Court clecrly,he ſhall be, Fo2 as to the condition 
of payment of the ſaty Sum, the lame is — 71 — dien 
without iſſue b - the day of payment,ſci.befoze the ſecond Daughter 
came of the age of eightecnyears;t as to that there is uo condition v29- 
ken;tas to the point ot dying without iſſue, Che lame is not a dende 


— 
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* 
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Bowry ad Lee and Mad- 
Popes Caſe. | doxes Caſe. 


1 Roll. 676. 
Plow. Querics 
verſ. finem. 


Nuſance. 


Covenant. 


but rather a Limitation of the Eſtate, and the ſame is no mo 

what the Law ſaith, and the eſtate tail in Elizaberh fg ſpent and deter- 
mined by the dying without (flue; and doth not ceaſe, 02 is cut off bp 
any Limitation ; and afterwards Judgment was given foz the Te- 
nant by the curteſie. And by Anderſon, It a Feoffment be made to the 
aſe of l. S. and his heirs, until 1. D. hath done ſuch a thing, and then 
non the uſe of I. D. and his heirs, the thing is done, and 1. 8. dieth, 
his wife ſhall be endowed, 


Mich. zo, & 31 Eli. In the Common Pleas. 
CCXXXIV. Bowry and Popes Caſe. 


Owry b2ought an Action upon the Cale again Pope, and declared, 

that in the time of E.6. the Dean and Chapter of Weſtminſter, lea- 

two houſes in Saint Martins in London to Maſon fo2 firty years, The 

which Maſon, leaſed one of the ſald Youles to one A. and cobenanted 

hel Indenture of Leaſe with the ſaid A. that it ſhould be {awful fox 
t 
a 


id A. his Executoꝛs, and aſſigns to make a window 1, the ſhop 
RR to him aſſigned,and afterwards in the time of Queen Mary, 
ndow was made accozdingly, where no window was there befoze. 
And afterwards A. aligned the ſaid houſe to the Platntiff. And now 
Pope having a houſe had ereced a new buffding ſuper ſolum ip- 

ſus Pope ex oppoſito the Window, ſo as the New CUindow 
ſtopped. The Defendant pleaded, Not gut ty, and it was found 
fo2 the Plaintiff;and it was moded fo? the Defendant in arreſt ot Judg- 
ment, that here upon the Declaration appeareth no cauſe of action, 
f2the window, in the ſtopping of which the wong is aſſigned, appears 
uponthe Platntiffs own ſhewing to be ok late ered, (il. in the time 
Queen Mary, The ſto of which by any ac upon my own Land, 
was holden lawful and juſtifiable by the whole Court. But if it were 
an antient window time out 1 there the 1 þt 02 benefit 
of it ought not to be impaited by any ever; andluch was the 
opinionof the whole Court. But if thecafe had been, That the houſe 
t ſoil upon which Pope had ereced the laid butiding, had been under the 
eſtate of Maſon, who covenanted as aboveſaid, Then — could not 

have juſtified the nuſance, which was granted by the whole Court. 


Mich. 30, & 31 Eliz. In the Common Pleas. Intrat. Mich. 29, & 30 
Eliz. Rot. 1737. 


CCXXXV. Lee Maddoxes Caſe. 


lam Lee t a Writ of Cogenant againſt Richard Maddox, x 


Geor — 
rad ſola fuir,recttin 
w 

tntiff t 
ſum, 
ſhe 


irrevocabilem ad 


appointed and conſtituted the Plaintiff, arturnatum 


petendum, levandum, recrperand. & recipiend. ad uſum ſuum ium in nomine 
dit. labellz de deo Georgio, the ſaid pounds ; And the 
ſaid 16bel covenanted , quod ipſa ad requif. dick, quer, de tempore 


in tempus , adjuvaret, & manu teneret quamlibet & omnes 8 
ſectas 


_ - 
— CO ee ——— 


Salway and Luſons 169 
Caſe. ; 


— * 8 - — — 
ſectas quam vel quas dictus querens commenſaret & proſequeretur in nomine dictæ 


lſabellæ, againſt the ſatd George, to the uſe of the Plaintiff Non exiſtendo 
Non · ſuit voluntarie „ 02 Making any Oiſcontinuance, Releaſe, Kevoca* 
tions, Anglice, Countermand, without the aſſent of the Plaintiff : 
And declared further, that the Ptaintiff had bzought a Suit againſt 

ſatd George fo2 the ſaid Debt, and ſhewed all in certain, And that 

ſaid I&abel, depending the ſaid Suit , had taken to Dusband the "A 4 

ndant without the aſſent of the Plaintiff : And if by this Warti⸗ erman 

agethe ſaid Suit be countermanded was the Queſtion. And firſt it, . 
ſeemed to the Court that the Oeclaration was inſuffictent; becayſe **** 
there (Snot any requeſt ſurmiſed in the Declaration, foz the woꝛds ot᷑ 
the Covenant are, Quod ipſa ad requiſitionem, &c. So as it ſeemed to the 
Tuſtices, that the Plaintiffought to Have notified to label that he had 
commenced ſuch Sutt, otherwiſe the Acton will not lye. And alfa 
he Court was of opinion, that here is not any Countermand, fo2 by 
t 
ble; 


taking of the husband the Writ is not avated, but only abatea- 
and therekoze the Plaintiff ought to have ſhewed, that by the ta- * RV. 72:. 
king of the Hugband, the TUrit by Judgment was abated, otherwiſe 
it is not any Counter mand, and then no cauſe of Acton. 


Mich. 30, & 31 Eliz. In the Common Pleas. 
CCXXXVI. Salway and Luſons Caſe. 


Atthew Salway b20Ught a TArit of night againſt Luſon, and the wn © Right, 
CUrit was, Meſſuag. & 200. acr. jampnor. & brueræ. And exception Len. 36. 
was taken to the Writ, becauſe jimpnor. & brueræ, at counted together, 
where they ought to be diſtinguiſhed ſeverally, as ſo many acr. jampnor. 
and ſo many acr. bruer. aithough it were N on the part of the de⸗ 
mandant in the maintenance of the TUrit, that in the Regiſter the 
Wit ot᷑ Right is redicu unius libræ of Cloves and Mace together, with- "IE p 
out diſtinctton o2 ſeverance. And it was ſatd, that in a Mit of Right ww... * © 
we ought to follow the negiſter, and therefoze a Writ of night was 
abated, becauſe this wozd(Pomarium) was put in the Writ,fo2 in the Re-. 
er there is no ſuch TWrit,becauſe the woꝛd Gardinum comprehendsit: 
t in other Waits as Writs of Entry, &c. it is otherwiſe. See the 
Caſe of the Lo2d Zouch, 11 Eliz. 35 3, Jn a Writ of Entre ſur diſſeiſin mille 
acr. jampnor. & bruer. But this exteption was not allowed, fo2 it may be 
that jampnor.& bruer. are ſo 222 that they cannot be diſtinguiſh: 
ed:Vide 16 H.7.8.9. The re 2 2 Juſtices had to the Regiſter, was 
ſuch, as they changed their epintons and confo2med the lame to the 
Regiter. Another exception was taken to the Writ, becauſe therebp 
emandant doth demand Duas partes Cuſtodiz del Hay in the Forreſt 
of C. And the Court was of opinion that the Wzit ought to be Ochcium 
Cuſtodiz duarum partium de = &c. and not Duas partes Cuſtodiæ, Ag Advo- 
cationem duarum partium Eccleſiæ, And not Duas partes Eccleſiæ. Another Ex-. 
tion, becauſe the Writ was, duas partes, &c. in tribus dividend: whers 
it be Divil. — — is not in any TUrit, but only in a Writ 
of Partition; And by Windham the parts of this Office are divided in 
Aight, which the Court granted. Another Erception was taken, be- 
that in the Wait it is not ſet down in what Town "ye 74 — ot 
ts, ſo as the Court doth not know from whence the tine ſhould 
come: F02 no Venire ſhall be de vicineto Foreſtz, ag de vicineto Hundredi, & 1 Cre. 200, 
Manerii; And the ſame was holden to be a material Exception. Ano- 
ther Exception was taken, becauſe a Writ of night doth not lye of . 
an Office: toꝛ at the Common Law an 2 did not lye of it, but we 


Smith ad Lanes "Bedel and Moores 
Caſe. Caſe, 


it doth by the Statute of Weſt. 2. Cap. 5. fo2 it was not Liberum ten. but 
e Crieved was put to his Quod permitrat;And of this opinion was 
the whole Court. 


Mich. 30, & 31 Eliz. In the Common Pleas, 
CCXXXVII Smith and Lanes Cafe. 


Queen was ſeiſed of a Yano? whereof Bl. acr. was holden by 

y in Fee; the Queen leaſed Bl. acr. to B. fo one and twenty 

cars aſſigned the ſame to the Copyholder, accepted of tt. 

Copyholder The ueen granted Bl. acr. to C. in Fee, the term expired, C. entred, 
determined Alb his entrp was holven to be congeable, fo2 by acceptance of the 
by acceptance uA Term, the Cuſtomary Eſtate was determined, as tf the Copp- 
ofa Leaſe. holder had accepted it immediatly from rhe Queen: Jt was alſo hol. 
: £9.16, 17. den by the Court, that a Leaſe fo2 years under the Seal of the Exche⸗ 
quer may be pleaded, and that without making mention of the Com- 

miſſion, by which the Court of Exchequer is authoztzed to make ſiich 

Leaſes: And fo are all the Pꝛeſidents as well in this Court as in the 

Court of Erchequer. And whereas the Court was upon the point of 

ving their Judgment, Jt was objected ——— Oerjeant, 

hat here is pleaded a Bargain and Sale of Land, without, ſaying pro 


— pecuniz ſumma : And he ſtood much uvon the Exception, and the 


ourt alſo doubted of it, and demanded of the Pꝛothonotaries what 
Bargain ans Is their fo2m of pleading 2: And by Nelſon chelt Pzothonotary ; theſe 
Sale, and con- WO2DS Pro quadam pecuniz ſumma, OUght to be in the pleading. Scot Bꝛo- 
ideration of it. thonotary CONtrary, Anderſon COncetved it was either way good, but 
Pro quadam pecuniz ſumma is the beſt : And ſo Leonard Cuſtos Brevium coſt» 
ceived. And the opinion of the Auſtices was, that a Bargain and 
Sale fo2 dives Cauſes and Con{fiderations is not good without a ſum 
1 Co.Milemays Bf money And by Windham, Bat gain and Sale Pro quadam pecuniz ſumma, 
Caſe. although no money be is good — fo2 the payment oꝛ not 
5 is not traverſable: And by Periam, f Pro quadam pecuniz ſi 

e not in the Indenture of Bargain and Sale, yet the payment there- 

of is averrable. And fo2 this Exception the Judgment was ſtayed, 


Mich. 30, & 31 E/iz. In the Exchequer Chamber. 
CCXXXVIIL Bedel ad Moores Cafe. 


Addon upon Edel bzought an Action upon the Cafe againſt Moore in the Kings. 
— — Vent. — declared, That rye Defendant did aſſume I per tom 
ing an a- Tye Award ol JS. and aſſumed alſo, that he would not ſue Execution up: 
ward. on a Judgment which he had obtained againſt the Plaintiff in an Agt- 
on ot Account, &c. And ſhewed further, that the Award was made, &c. 
(which Award in Law was utterly votd ) and that the Defendant hat: 
not perfoꝛmed the ſaid Award, and alſo that he had ſued Execution a- 
ainft the Plaintiff. The Defendant pleaded Non-aſſumpfir, and tt was 
ound fo2 the Plaintiff, and Judgment given accodingly. Upon 
which Moore b t a Wait of Erro? in the Erchequer-c 
on the Statute of 27 Eliz. And aſſigned Erroꝛ, becauſe t 
had declared upon two Beaches, whereas fo2 one of them was 
not any care or Action,fo2 the Award is void in Law, 


Bar on 


Palmer aud Thorps 171 
Cate. 


the not perfozmance , &c- void. Manwood Chief Baton: The verdic i 
well enough, fo2 here the whole Allumpfit rs put in tffae A there is 
upon-the whole Ailumpir, bur ut ſeperal iſſues had 


p. ſcil. fo2 each iflue 
re is but one iſſue, and it was the fol 1. 


fo2 one part 
15 1 
it may be that the Jury did ateſs our 2 


ages fo2 th 
ecution without any iregard had to the perf ſung of rhe Ex- 
Damages was in thelt 
pfoffg predie. 
late Earl of Lincoln, Admiral of England, 4775 7 
iared, That 4 


un hav and it was moved in ſtay of Ju 
tiff 


lpeth, and foꝛ part not. Fo2 the oppꝛeſſion 
lieth, becaule every (ubjec may co 


tye: But as fo} the opp2eſion done to orhers Wüdoon 


Don 
«7 


. 
% 
A 1 


was ſtated. 
Hill. 31. Eliz. In the Kings Bench. 


CCXXNIX. Palmer and Thorps Caſe. 


Etwirt Palmer and Thorpe, the Caſe 4 4 
d Vanoar of g pears, an he up le 
Leaſe, and the Tenant attomed. And by e 


e 
i ry W 
may erpect its commencement , 


a 
ants the ſame fo2 t years from Mick. 
ay eſtate paſſeth pzeſently, but onſp all. Jntereit.. 
er. * . 2 


Sir Anthony Shirley 
and Albanyes Caſe. 


— 


Co. 150. 


Suſpenſion of 
Rent. 
Ants. 110+ 


Hill. 31 Eliz. In the Kings Beach. Roz. 668. 
CCXL. Sir Anthony Shirley and Albanyes Caſe. 


N an Acton upon the Caſe , upon Aſſumpſit by Sir Anthony Shirle 
againſt Albany: The Plaintiff declared, That he was ſeiſed of the 
of Whictington f02 the term of his lite, the Keverſion to the Earl 
of Arrundel in Fre, and (0 furrenderedall his Eſtate to the ſaid 
Earl, who afterwards by his Deed granted a Rent-charge of 401, per 
annum Out of the ſaid Manno to jm, and afterwards N the 
Mano to the Oekendant in Fee. And afterwards, 27 Maii 22. Eliz. ups 
on a Communication betwirt the Plaintiff and the Defendant con- 
cerning the ſaid Kent; the Defendant did pꝛomiſe to the Jplaincifh 
that if the Plainriff would ſhew unto the Defendant any Deed, bp 
which it might appear thathe ought to pay tothe Plaintiff ſuch aRent, 
de would pay that which is due, and that which ſhould be due from 
time to _ And further declared, that 27 April 27 Eli. he ſhewed 
unto the Defendant a Oecd, by which it appeared that ſuch a Rent 
ente, be üg rde Action. The Beten ant pleaded. thor after os 
ea , ” » er 
fato , and defoze the ſhewing of the ſaid Deed, ſcil, 14 Jan. 22 
7 entred into the ſatd Land, and leaſed the ſame fog 
e pears, The Plaintiff Replicando lold, that 1 Decem. 27 El. the 
cfenvant did re-enter, upon which they were at Jſſie, and it was 
found fo2 the Platntiff. — moved by G!anvil Serjeant, that by the 
ntry the 225 was ſulpended, and being a perſonal thing once 
fpended, always extina. Wray, The Anion is bought fo? the Ar- 
rerages due the two _— ey, and ſo at the time of his re-entry the 
Plaintiff had notcauſe of Anton, and therefoze it could not beſuſvend- 
ed, Gawdy, (hen the Plaintff th the Deed, the Defendant is 
ble to arrerages due befoze and after the pzomiſe; wherefoze if 
try maketh a ſuſpending ot the Kent, the ſuſpenſion doth con- 
tinue: but J conceive here is not any ſuſpenſion, fo2 this pꝛomiſe ts a 
888 thing, and ſo 3 by theentry into the Land, 
2 ft is not iſſuing out of the Land. if the Platntiff befoze the 
Deed ſhewed had releaſed all Actions, the ſame had been a good Bar; 
and J conceive that the Deed was not ſhewed in time, fo2 it ought to 
be ſhewn befoze any arrerages due after the pꝛomiſe, but here it is 


&c. and the Rejoynder was by the ſpace of two moaths, &c. And t 
pleading holden inſirfficient, ko per duos menſes doth not affirm directly 
duos menſcs, but by Amplication and argument: And here it was 
Iden, that the Condition was ago conlideration. Another cxcep⸗ 
tion was taken, becauſe the pꝛo is layed, All the Rent ad tunc debi- 
tum aut deinceps debend, Jt was golden, that this wozd (ad tunc/ doth te- 


as a« ov wc co < 6 


ker to the time of the g of the Deed, and not to the pꝛomiſe. 
And as to the laſt exception but one, it was reſolved, that the Decla⸗ 
ration, notwithſtanding the ſame, was good enough ((cil.) oſtendit ſactum 
per quod apparet quod redditus prædict. ſolvi deberet in predict. Ano⸗ 
ther exception was takeny becauſe pere no breach of the p20 


milc1s 
alledgcv, 


Muſted 2rd Hoppers 


Caſe. 


alledged, fo2 it is pleaded, thath eight pounds de annuali redditu arrer. fuer. 
but it is not ſaid, de reddiru predict. 8 l. ergo it may be another Rent, and 
then the pzomile, as to this ent, is not broken. Wray, Although the 
—4 (prædict.) be wanting, yet the Oetlaration is well enough, and it 
ſhall be intended the Rent mentioned befo2e. See 21 H.7.30. b. Where 
(Villa Welt.) ſhall be intended Villa prædict. 19 E. 4. t. In a Quare lmpedit 
the Piers doth entitle himſelf by grant of the next Avoydance cum 


t, and doth not ſhew in his Count that the ſame was the nert a- 


voydance, and pet the Count was holden to be good, fo? ſo it ſhall be 
intended; ſo here: Ind he ſald, It is not neceſſary that a Declara« 
tion be eracly cectain in every point, but if one part of it expound the 
other, it is well enough: And aſthough the Identity of the Rent doth 
not appear by the woꝛd prcict. yet it appeareth by other circumftances, 
as by the days of payment, &c. and no other nent can be intended. 
And now, this Exception is after Uerdicn, and therefo:e favourably 
to be taken: And afterwards Judgment was given fo? the Plaintitf. 


Hill. 31 Elis. In the Kings Bench. 
CCXLI Muſted a»d Hoppers Caſe: 


and one Atkinſal, were joyncly and ſeverally bounden 
vil in fifty pounds, to a ſtcanger, fo2 the only Debt of the tatd Arkinfl, 
which arkinſal died, and the Defendant married afterwards his Wife, 
and ſo the Goods of Arkinſal came to his hands; yet the Plaintiff, the 
firſt dap of May after, which was the day of payment of the money, 
paid five and twenty pounds fox avoiding the Fo2feiture of the penal- 
ty. The Defendant as well in conuderation of the P2emiſſes, as in 
conſiveration that he might — enjay the Goods of the Teſta- 
Domiſed to pay the ſaid ſum, cum inde requiſitus fuer, And upon Non 
plit, the Jury found the payment of the ſaid ſum, and all the p2e- 
cedent matter: And that the Defendant in conſideration premidioruni, 
P omiſed to pay the ſaid ſum if he might peaceably enjoy the Goods of 
ſaid Ceſtatoz. Jt was moved in arceſt of Judgment, that although 
here the Jury have found ſufficient cauſe of Ugton, yet if the Declara- 
tion be not accomding1y, the Plaintiff hail not habe J 
the rent hath veclared upon two Conſiderations, and the 
hath found but one, ſcil. if he peaceably enjoy the Goods of the 
2. Alto the Plaintiff declared of a ſimple pzomiſe, and the Ju- 
ry have found a Conditional, $i gaudere poteſt, &c. And (o the pomiſe 
foth in the Declaration, is not found inthe Uerdir. 
Gawdy was of apinion, That 
Plaintiff entced into Bond at the requcſt of the Defendant, and then 
the p following is good: But the ſccond conſideration is void, 
ſcil. t the Defendant ſhall enjoy the 1— of rhe Ceſtatoz, &c. 
as if it had been that he ſhould enjoy his own goods. And all the Juſtt- 
ceg wert clear of opinion,. That the Pꝛomite found by the Jury is 
not the promiſe alledged in the Declaration, and fo theiſlue is not 
ound toi the Plaintiff, and ſo the judgment was ſtayed. 


A an Retion upon the Caſe, the Plaintif declared, That where be DT. 
* 1 Cro. 149. 


ment. And Verdict. 


the firſt conſideration is good, fo2 the confderarion, 


Creckmere and Pat- 


— — 


Dove and Williots 2 Bulleyn and Graunts 


terſons Caſe. and others Caſe. Caſe. 


1 Roll. 410. 
1 Inſt. 236. b. 


x Cro. 160, 


1 Inſt. 200. 


Copy bold. 


Deviſe. 


1 Cro. 148.” 


Trin. 30 Eliz. In ids Bench. Rot. 558, 
CCXLI. Creckmere and Patterſons Caſe. 


Deriſecomdic Pon a ſpecial Uerdic, the Caſe was this, Robert Dookia was ſeiſey 


two Daughters, devt- 
, that the ſhould pay faztp 


of certain Lands in Eivet 


. ap; t  Mouep $ hot patd, 
is a good D Cane -N 
* 

e 1 "I bath 118 a t where a 
Entrp of Toy ed viſo, My wi 1 K t ſhe ſhall 
keep my in good ons, that the ſame is a good Condi⸗ 
tion. Wray, A man devi bis Lands to B. paping 40 L tu C. it is a 
good condition ; fo2 C no other remedy, and a Will ought to be 


erpounded accoꝛding to the intent of the De viloz. 
Hill. 31 Eliz. In che Kings Bench. 


CCXIII. Dove and Williots aud others C aſe. 


N an EjeQione frmæ, upon a ſpecial Aerdia, the cafe was, That 
I was ſeiſed of the Land, where, dee PE. 8 the ſame by © Job 
and ſurrend2ed the ſame unto the wet (02 112 the Remainder to 
871 and A. in Revert WIE aLe Defendant ; E, —.— 

a. ſurrendꝛed the fatd Lan 5 
fire of E. the r to the Right heirs of Robert, and of an rr 

932 Robert fo Remainder to E. the 


ety an | 0 et 
fo2 lite, and when E. and 5 the Rev 
dae eſtate re life in that third part is er⸗ 
e o chat the Parte here are * C 4 
mon,betwirt m Treſpaſs doth not ye, — 


Hill. 31 El. In the Kings Bench 
CCxIIV. Bulleyn ard Graunts Caſe. 
on Evidence to a the Cit — — it Hem bl 
U ather, was leiled 'of rh Lany 


the 
t 1 ry, Henry, OY Tan a age . 
to the uſe o el laif Will, and 1 — deviſed the ſatd Land to Joan 


is Uike 8 3 the remainder to the ſald Henry, and the Heir of 
body yo 2275 died, after admittance, Henry d . 1 
and a ds the Loꝛd granted it to Thomas and his Heirs, 
who ſurrendzed to the uſe of the Defendant then his Wife fo; lt 
and afterwards died without 
Bulleyn entred 
_ uſe of his laſt 


Atop on 4 + Ir 
C. 
ulli, thereby all paſſeth out of htm, ſo as nothing accru- 


— — 


Matthew and Haſſals Tempeſt and — | 173 | 
Caſe. Caſe. 


eth to the Deir, no2 can — > demand any prying befoze admtt- 
tance. Wray, The entry of Gregory dmittance fo2 htm is 
not neteſſar y, to2 if a Copyholder 11 ta the uſe of one f6 lite 
admitted, and dieth, he in the Reverſtor may enter without a 

new Admittance. Jt was moved by Coke, if this Eftate limitedto Hen- 
ry be an Eſtatetail, oꝛ 118 F02 if it be a Fee-fimpl axe of 


convitiong 

vitional, then there cannot AA — — — 
a Devife an Eſtate -— — ＋ 
11 N E — bal De. We w Ft por . eh 

c ' woutd 
Cutom total Eo —2 Land within © 4 Manos, it ts not 0 — 
Een ider ought to ſhew bas —— made dy 
n enjoyed by reaſon of ſich matter. VVray, Chat is nat 
tomary Lands may be granted in tail, and pet no ſurrendsrs 
have been made within time of memozy. 


Mich. 31 Eliz. In the Kings Bench. 
CCXLV. Matthew a»d Haſſals Caſe. 


N an Hechone femez, betwirt 1 — 
ent to recover,and the 2 E.. 
igned Erro in this, that the cogent 95 entred 

— — poſſeſſionem, &c. where F (Terminum) 2 in Tom 
prædict. Dee 9 El. Dyer — Coke LA og That the Judgment is 
good enough, fo the CUrit of 82 Mank is Habere facias poſſe 
ſonem, And in a real Acton the Mrit is, Qu Loon recuperet ſeſinam, and 
not terram. And afterwards Judgment was aſtit med. 


erlans and the Heirg of Their.hovie Copyhold E. 
0 e have 5 


E 
ro, 7 t 4 4+ 


Hill. 31 Eliæ. In the Kings Bench: * 1 "Pp 
CCXLVI. Tempeſt aud Mallets ors 


Jane of Ext trot au 

Iven, and Eroꝛ b2ought, a | 
22 byoug ht again four, one of ane e 
Award of ehr Ni i prius, and the 1 cl ere Soy And 


part of the Defendant in the 
the Recos, that the Platntiff 1 unro the which as 
of 177 Detendants, a payed Jl dg ment agatnſt 
. Elir. 175. And t 11 rence; wheretnan 


5 there is but one efendant, a 
afſinned, the Oefendant Obcalit 15 per 2 
Hewing his Chziſtlan Name, as John 1 VVilan 
owt the Chyiftian Name, is not any j2 
ew, which John, 02 VVilliam, Coke, 


of 32 H.$:cap. 20. 1 — 4 — 8 
b 5 nor the tack of = 
ſhall be trien, oꝛ any detat 


aye parttes,t 102s 02 Attozneys; and of necei bis 
ere in the Chiſtian Name ought to be the fault of one of 
them, = alſo 18 Eliz. Cap. 14. fo2 want of any Warrant of 
c. Glanvil,The Statute pꝛovides fo2 default of Warrant of A 
&c. Then (Coke) To what end was the Statute of 18 Ela. made? fo: 
Statute of 32 4.8. pzovides fo2 defects of (Ularrants of Attozne — 
vil, The firſt Statutes fo (Warrants of Attozneys of ſuch ns a- 


gain 


—__—— 


- Palmer and — 
Caſe. 


In nullo eſt er- 
rarum. 


gainſt whom the Aſſue was tryed,but the later Stat. is general. fAno- 
ther Erro? was ey, defendens Capiatur, where the Dffence, æ ſo 
the Fine is pardoned by Parliament, and therefoze the entry of the 
Judgment ought to be, Et de fine nihil, quia perdonatur, Coke, The Judg- 
ment is well enough, fo? in every general Pardon ſome perſons are 
excepted; E it doth not appear if the Detendant here were one of them, 
and then the Fine is not pardoned, fo2 the Court cannot take notice of 
that, as it was holden in Serjeant Harris Caſe: but if the Oefendant 
be charged with the Fine, then he ought to plead the parbon, and to 
ſhewthat he was not any of the perſons ercepted. And afterwards at 
another day the Defendant did alledge, that there was a CUarrant of 
Attomey in the Common Pleas. And allo it appearery upon Recozd, 
that the Defendant did appear upon the Superſedeas by Attoney, who 
had his full Name, and therefoze pꝛayed a Certiorari de novo, to cettiſie 
the ſame matter, videg E.4.32. VVray, A Caſe here greatly debated be- 
twirt the Loꝛd Norris and Braybrook, and upon Advice ſuch a Writ of 
Certiorari Was granted after the Plaintiff had pleaded In rullo eſt erra- 
rum; f02 this Plea, in nullo eſt erratum, goes but to that which is contain- 
ed within the body of the Reco2d, and not unto collateral matter, (cl. 
Warrant of Attozneys: And afterwards the Wit of Erro2 was al- 
lowed, and upon the day of return thereof, it appeared upon the Ke: 
com of ＋* that the Defendant did appear by ſuch a one his At- 
tomney 2 was ſatd by the Court, that there ought to be two ar · 
pearances, the one upon the Superſedeas, and the other whenthe Plain- 
— declares. See as to the name of the Attozney, Tirrcl!s Cale, 1 Mar. 
yer 93. 


Hill. 31. Eliz. In the Kings Bench. 


CCXLVII. Palmer and Knowllis Caſe. 


Pu recovered Debt againſt Knowllis, and ſued Execution by legit, 
upon which the Sheriff returned, that he had made Execution 
ot the lands of the Defendant by the Oath of twelve men, but he 
could not deliver it to the party, To2 it is extended to another upon a 
Statute, upon which the Plaintiff ſued a Capias ad ſatisfaciendum. And 
now came the O ant by his Counſel, and moved that after Hegi 
returned, the Plaintiff could not reſozt to the Execution by Capits, 
and thereroze payed a Superſedeas, becauſe the Capias erronice emanavit. 
But the whole Court was clear to the contrary; fo2 upon Nihil return- 
ed upon Elegir, the Plaintiff ſhall have a Capias, 17 EA5. See 21 H.7.19. 
A man ve a Capias after a Fieri facias, 02 Elegit, 34 H. 6. 20. and 
here the ſpecial return doth amount to as much, as if the Sheriff had 
returned Nihil: Alſo the Statute of Weſt. 2. which giveth the Elegit, is 
not in the Negative, and therefoze it ſhall not take away the Execu⸗ 
tion which was at the Common Law. And here is no Execution re- 
turned, toꝛ after the foꝛmer extent ended, he ought to have anew Elegit 
which Wray granted: And afterwards the ſaid Knowllis mag taken by 
koꝛce of the Capias ad fatisfaciend. and came into Court in the Cuſtody of 
the Sheriff, and the Caſe was opened, and in the whole appeared to 
be wozthy of favour ; but by the Law he could not be helped, and al- 
though he inſtantly pzayed a Superſedeas, pet the ſame was dented — 


Hil, 


— — 


The Church-wardens 0 8 Hauxwood and Hub Sweeper e 177 
Fetherſtones Caſe. bands Caſe. dals Caſe. 


— —EL„— — — = — 
Do 


Hill. 3x Eliz. In the Common Pleas. 
CCXLVIII. The Church-wardens of Fetherſtones Caſe. 


' A N Action of Treſpaſswas bzought by the Church-wardens of Fe- Ch a 
therſtone in the County of Norfolk, and declared, Chat the Defen- cs. 

vanr took out of the ſatd Church a Bell, and declared; ot 2 Cr. 145. 

paſs was done 20 El. And it was found fo2 the Plaintiits; And now 

it was moved by Godfrey in arreſt of Judgment, That it is apparent 

upon the Declaration, Chat the Creſpaſs was done in the time of their 
2edeceſſo2s, of which the Succeſſoꝛ cannot have agion ; and atio per- 

ſonalis moritur cum perſona. Set 19 H. 6. 66. But the old Church-wardens 

ſhall have the action. Cook contrary, and that the pꝛeſent Church: 

wardens ſhall have the acton, and that in reſpec of their office, which 

the Court granted; And by Gawdy, Chitrch-wardens are a Cozpozati- 

on by the Common Law. Sce 12 H. 7. 28. by Frowick, That the 

Church-wardens ſhall not have an anton upon ſich a Treſpaſs don 

to theit n contrary by Yaxley. Fe by Newton and Paſto 

That the Executoꝛs of the Guardian in whole time the Treſpaſs was 

done, ſhall have Treſpaſs. "3 


Paſch. 31 Eliz, In the Kings Bench. 


CCXLIXK. Hauxwood and Husbands Caſe. 


Nan Action upon the Caſe, the Plaintiff declared fo2 diſturbing of 

him to uſe his common c. and ſhewed, that A. was ſetſed ofcertain 

Lands, to which this Common was appenvant, foz the term of-hig-?re{ripeion. 
Life, the Remainder to B. in tail, and that the laid A, and B. din demie © *53 
unto him the ſatd Lands fo years, &c. Pepper, The Declaration is 

not good, fo? it is not ſheweb how theſe particular eſtates did c om 

mence. See 20 E 4 10. By Piggor, Leſſee fo2 life and he in the Re- 
mainder, cannot pꝛeſcribe together; and he in the Remainder cannot 

have common. Alſo he declares, That Tenant fo life, and he in Ae ⸗ 
mainder demiſed to him, whereas in truth it is the demiſe of Tenant 
lo lite, and the Confirmation of him in the Kemainder; alſo he dot) 
not aver the life of Tenant 1 Popham, Pe needs not to ſhew the 
commencement of the particular eſtates,fo2 we are a ſtranger to 

the Preſcription in them both is well enough, fo2 all is but one eſtate, 
and the Leaſe of both. See 27 H. 8.13. The T 1 fo2 lite, and he in 
the Reverſion made a Leaſe to2 life, and jopned in an acton of waſt, 
and there needs no averment of the life of the Tenant 4 life, to he 
in the Reverſion hath joyned; Which Gawdy granted as to all. 

ſaid the particular eſtates are but as conveyance unto the action, Wray 
concetved the firſt Except ion to be material, &õð40ſd + 


Trin. 31 Eliz. In the Kings Bznch. 
CCL. Sweeper and Randals Caſe, Rot. 750. 


Ia an Action of Treſpaſs foz bzeaking of his Cloſe, and catrying a⸗ 

A. way his goods, by Sweeper againſt Raridal, upon Not guilty p d, * Cro. 156. 
Coe Jury found, That one John Gilbert was ſeiſed of the 

de. and leaſed the ſame to the Plaintiff at Will, who ſowed the Land, 
andafterwards the Plaintiff agreed with the ſatd Gilbert, to ſurrender 
to him the (aid Land, and iis intereſt in L ſame; and the ſaid Gilbert 
entred, and to the am - took the Cozn, Ic was 
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Surrender. 


Trover and 
Converſion. 
1 Cro. 146. 


Ward and Blu nts 8 
Caſe. 


moved, it theſe woꝛds, I agree to ſurrender my Lands, be a pꝛeſent and 
erp eſs ſurrender. Gawdy, It is not any ſurrender, fo2 Tenant at 

{l cannot ſurrender, but it is but a relinquiſhing of the eſtate, if it be 
any thing; but in truth it is not any thing in pzeſent, but an ac to be 
Done in future. Wray, A agree. A. demiſeth the Mano? of D. at will, it 
is no Teaſe, no moze ſhall it be here any Surrender, 02 any relinquith- 
ing of the eſtate. Cleach conceived, That the intent of the Party was, 
to leave his eſtate at the time of the ſpeaking, otherwiſe thoſe wozdg 
were dold, fo2 he might leave it at any time without thoſe wozds. 
Gawdy, I ſuch was his intent, the Jury t to find it expꝛeſsly; and 
afterwards Judgment was given fo? the Plaintitf. 


Tris. 31. Elix. In the Kings Bench. 
CCLI. Ward and Blunts Caſe. 


N an Action upon the Caſe of Trover of certain Loads of Cozn at 
Henden in Middleſex, and the converſion of them; The Defendant 
pieaded, That befoze the converſion, he was ſeiſed of certain Lands 
called Harminglow in the County ot Stafford, and that the Cozn whereof, 
&c. was there growing, and that he did (ever it, by fozce of which he 
was poſſeſſed, and th: ſame calually loſt; and that the ſame came to 
the — of thePlatntiff, and the latntiff caſually loſt the ſame, and 
the {ſame came to the hands ofthe Oetendant at Henden, afozeſaid,and 
he did convert the ſame to his own uſe, as it was lawful fo2 him to do: 
upon which the Plaintiff did demur in Law, Arkinſon, The Plea is 
good 602 the converſion is the point of the anion, and the eftec of it. 
ika man take the ſame, and ba not convert, be is not gutity. And 
here the Defendant doth juftifie the converſion, wherefoze he cannot 
plead, Not gufſty. The general iſſue is to be taken where a man hath 
not any colour, but here the Defendant hath colour, becauſe the Cozn 
ereof, &c. was growing upon his Land, which might envetgle the 

v people, and therefoe it is ſafeſt to plead the ſpecial matter. But 
admit, that it doth amount but to the general iſſue; yet there is not 
any cauſe of Demurrer, but the Platnriff ought to ſhew the ſame to 
the Court, and pꝛay that the general iſſue be entred; and the Court 
ex officio ought to do it. Egerton, the Queens Solicitoꝛ, contrary. The 
Plea in Bars not good; The Plaintiff declares of a Crover of his 
08DS, ut de bonis ſuis propriis, and the Dcfenvant pleads, That he took 
g own aſs ch is not any anſwer to the Platntiff.See 22 E. 3. 18. 


In Treſpaſs ok taking and carrying away bis Trees, The Defendant 
pleads, That they were our Trees, growing in our own ſoil, and we 
cut them and carryed them away, and the plea was challenged, where 
7 the Defendant pleaded over, without that that he took the Trees 

the Plaintiff. So 26 AM. 22. and 30 E. 3. 22. Another matter was, 
The Plea in Bar is, That befoze the time of the Converſion, the 
Defendant was ſeiſed of the Land, and ſowed it; and that after the 
Con was ſevered, (but he doth not ſay that he was ſeiſed at the time 
of the ſeverance) and then it might be that he had ſevered the Cozn of 
the Plaintiff, &c- and that was holden by the- Court to be a material 
erception, wherefoze Judgment was given foz the Plaintiff; But as 
tothe firſt Exception, the lamewas diſatlowed, Fo? the Court er 0: 
cio, in ſuch caſe ought to cauſe the general iſſue to be entred, but the 
Plaintiff ought not to demur upon it. 
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Trin. 31 Eliz. In the Kings Bench. 


CCLIV. Cheiny and Langleys Caſe, Hill 31. Eliæ. Rott. 638. 


De caſe was, That Tenant fo life of Certaly K * leaſed the 

* fo2 years by Indenture, | give, grant, + cc. : 5; 
bargain, and ſell my intereſt in Cuch 15 70 55 ars, T To have — 

and co ne and fozm dip hold the 

and no otherwiſe: Tenant fo? life Tis 10 5 

the Ge tt entred, and the N. bought an | 

Godfrey, The action doth not ly, fo2 REL nat. W © the 


Jaintiis not Leſſee, but Aigner, to 
—— extend; but ad admit t that t a —— * Plain. 
tiff, yet it is nom determined with che eita © the enane fu 2 

ſo the Covenant ended with the eſtate. by —. 9. 
u 


Elz. Dyer 257. And if C Cenpurintatl make aLeaſe fo years t ſupra) AND copenans 
afterwards dieth 1 9 the ->.” ena is gone; and after Judg⸗ 
ment was given ag the Pla 


Trin. 31. Elix. In the Kings Bench, 
CCLV. Fiſh, Brown and Sadlers Caſe, Intrat. Mich. 29 Eliz. Rot. 606. 


AN action upon the Caſe was bzought by Fiſh and Brown againſt 
Sadler, Hill. 29 Eliz. rot. 606. and I That they were en upon 

pꝛopzietaries of certain goods, which were in the poſſeſſion of one A. be ca. 
againſt which A. Sadler one of the Defendants had commenced a feigned 
and covenous ſuit in the cc fiaticat Court in'the Mame sf one Col- 
lion, to the tntent to get the ſaid goods into his poſſeſſton, of which the 
laintiffs having notice, and ta the intent that the ſaid Plainti 5 

ſay ful, t e Defenpant bi torecoer the Plaintifseo env? ro 
the a „t n 0 render to 

ma true accompt of 1 ng * further, That by 


and 


the ſaid a the Betend. bf on obtain = oods by . — ok t 
Tanf6ld,Jt is a 1 were not . 
ties oꝛpuvies at the tn pow not ik Onlies Ca 
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1 Cro. 337. 


Treſpaſs. 
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grounded, fo2 the Defendant hath not any benefit by it, and he cited 
the caſe between Smirch andSmith 5 Eliz. Egerton, ere the conſideration 
is good enough, fo2 the Platntifts fozbear their own ſuit, which was a 
binderance unto them. Clench was of opinton, that the Plaintiff ſhould 
not have Judgment, fo2 that ſuit was begun by Sadler tn the Name of 
Colliſon without his puvity, and thereto? it was unlawkul, and the 
ſame was fo2 the goods of another man, which is unlawful aiſo, and 
then when the wkul act is begun, the illegal agreement afterwards 
at they ſhall pꝛoceed is unkawtul alſo, and therefoze there cannot be 
any conſideration: and as to the covin, tt is notmatertal, fo2 without 
that the matter is illegal enough. Alſo the Declaration is not good in 
this, becauſe it is not ſhewed in what Court the ſuit did depend, ſo as 
it might appear unto us, that they had power to hold plea of it. Gawdy 
agreed with Cc in the firſt point, and alſo in the laſt; and by him, in 
the aſſumplit, the Plaintiff declares, that a ſutt was depending betwirt 
the Defendant and another, and where the Plaintiffs if they were pꝛo. 
duced might have given ſtrong witneſs againſt the Defendant, the laid 
Defendant in conſideration that the Plaintiffs would not give Teſti- 
mony againſt him, pꝛomiſed to give tu the Plaintiff 201. the ſame con- 
ſideration will not maintain this action; becauſe it is unlawful fo2 any 
man to ſuppꝛeſs teſtimony in any cauſe. Wray, Pere is a conſideration 
good enough, Foz where Sadler ſhould loſe coſts upon the firſt ſuit, now 
upon this pzomile upon his account he ſhall be allowed the ſame, the 
which is a benefit unto him: and as to the ſhewing in what Court the 
ſutt doth depend, that needs not by way of Declaration, but the ſame 
ſhall be ſhewed by way of Evidence, and it is not traverſable, and it is 
but inducement-to the action. And as to the covin, that is not here, fo: 
covin is always to the pꝛejudice of a third perſon, but ſo it is not here: 
But in truth this ſuit was unlawful, fo2 Sadler ſu to ſue in the Name of 
another, and therefo2e it cannot be a good conſideration. And to2 that 
cauſe, it was awarded, Quod querens nihil capiat per billam. 


Trin. 31 Eliz. In the Kings Bench. 
CCLIV. How and Conneys Caſe. 


= an action of Treſpaſs by How againſt Conney, the caſe was, That 
one Smith was ſeiſed of two houſes, and leaſed one of them to his 
220ther fo2 life, and afterwards by his Till deviſed, viz. J give to my 
Executoꝛs, All my Lands and Tenements free and copy, to hold to 
them, and they to take the pzofits of them fo2 ten years, and after- 
wards to ſell the ſaid Lands and Tenements; and afterwards died, 
1 Bꝛother died befo2e the quarter of a year after : and it was found, 

hat the Executoꝛs entred into the houſe undemiſed, and took the 
ponies, ut not into the other,and that at the end of the ſaid ten years, 
they (old the whole. Godfrey, The houſe only which was in poſſeſſion, 
ſhall 2 by the Will. (To hold unto them) doth imply matter of 
po n, ſo as nothing but that whereof they may take the 
pofits, the which cannot be of a bare Beverſion; alſo by this devile, 
the Executoꝛs have not intereſt in the thing deviſed but fo2 ten years, 
whereas the Bꝛother of the Teſtato2 had an eſtate fo2 life, which by 
poſſibility might continue above twenty years, and to p2ove that, the 
meaning of the deviloz to be collected upon the words of the Uull 
ought to direa the conſtruction of the Will, he cited Chicks caſe, 19 
Eliz. 2 and 23 Eliz. 371. Dyer. At another day it was argued by 
Gook, Chat both the Houſes paſs, and the woꝛds (take the p2ofit) do 
not reſtrain the general wozds befoze, (viz. All my Lands and Tene- 
ments) but rather erpounds them, ci ſuch p2ofits that they * 


SSP 3h, 2s. a eee 


serer .zv/£/ 


6ͤ— . ĩ — 
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take of a Reverſion, cum acciderir, fo it may be that the Bꝛotger ſhall 
die within ten years. And he cited the caſe 34H? 6. 6. A man leiled or 
diverſe Keverſions upon eſtates 7 life, deviies them by the name of 
omnium terrarum & tenementorum, WhiC were in his own hands, and by 
thoſe parols the Geverſion did paſs ; and yet the Reverſion (to ſpean 
pperip)was not in his hands: and if the Bꝛother had died in the lite 
of the deviſoz, they Had clearly paſſed, and then his death oz lite chall 
not alter the caſe. And he reſembled the caſe to the caſe in 39 E. 3. 21. 
The King grants to the Abbot of 3 That in time ot vacation 
the F202 and Monks ſhall have the diſpolition ot all the poſſeſſions of 
the bbey ad ſuſtentationem Prioris & Monachorum, und it in the time ot C ... 
vacation they ſhall have the Advowſons, was the queſtion, fo2 it was 
ſaid, That advowſons could not be to their ſuſtentation: But yer by the 
better opinion the grant of the King did extend to Ybvowſons, to? ic 
= be intended fuch ſuſtentation as 4dvowſons might give. Godtrey, 

ir Caſe is not like to the caſe of 34 H. 6. fo2 there the Oeviloꝛ had 
not any thin in poſſeſſion, and thereto2e if the Reverfion did not pals, . 
the devi hould be utterly void. Gawdy concetved that the houle in 
poſſeſſion only paſſed,fo2 the deviſe extends to luch things only, where- 
of the Pꝛofits might be taken, but here is not any p2ofic of a Keverũ⸗ 
on. Clench, and Wray contrary, The intent of the deviſe was to perfozm 
the Will of his Father, and alſo of his own Mill; and in caſe the houle 
in poſſeſſion was not ſufficient to perfozm both the Wills,all ſhall paſe, 
and therefo2e the deviſe by favozable conſtruction is to be taken larg - 
ly, ſo as the TWills might be thꝛoughly perfozmed; and alſo the deviſe 
is general, and further all his Lands and Tenements, which are not 
refrained by the Subſequent woꝛds (to take the pzofits;)fo2 to have and 
to hold, and to have and to take the p2ofits is all one. 


Trin. 31 Elix. In the Kings Bencli. 
CCLV. Slugge and the Biſhop of Landafls Caſe. 


Legge libelled againſt the Biſhop of Laadz# in the Eccleſiaſtical 
Court, becauſe where he was pzeſented bythe Dean and Chapter 
vor Glouceſter to the —— of Penner, the Bithop did refuſe to admit 
him, and now the Biſhop ſued a P2ohtbition, and ſhewed, Quod non habe- 
tur talis Rectoria cum cura animarum in eadem dioceſi, ſed perpetua vicaria. And bp Prohibition 
Popham a Pꝛohibition doth not lye, but the matter onght to be deter- 

minedin the Eccleſiaſtical Court, and when he who is pꝛeſented to the 
ſame Church, whether it be a Church 02 not, ſhall be tried in an action 
of treſpals; and the like matter was ruled, Mich. 14. Eliz. betwirt Wei 
ton und Grendon, who was pꝛeſented by the Queen, and it was holden , 
that becauſe inſtitution and admiſſion do belong to the Eccleſiaſticat 

ourt, and not to the Kings Court, that no hibition your lye, 
and therefore he pꝛayed a Conſultation. And 2 — efendant 
in the Pꝛohibition did not demur fozmally upon the ggettion;lo? the 
Judges uſe, tf the fuggeftion be not ſufficienttomaintain the Pꝛohibi⸗ 
tion, to grant a Conſultation without any fozmal demurrer upon the 
Suggeſtion, if the inſuffictency of the Suggeſtion be manifeſt ; which Trial. 
was granted by the whole Court. Cook, That a Conſultation ought 
not to be granted, fo2 whether there be ſuch a Keao2y 02 not ſhall be 
tried here. So 2 H. 4 30. P2t02 02 not P2402, 49 E. 3. 17, 18. (Ute, 
oꝛ not Wife, but never accoupled in loyal matrimonp by the Biſhop , e 53. 4 
44 E. z. So within oz without th: Pariſh, 50 E. 3. 20. So, 45 E. 3. 
Quare Impedit, 138. In a Quare Impedit, na ſuch Church within tye 
County. Afterwards, at another day, Popham put the caſe, Slugge 
was pieſented to the vicaridge of Penner, the Biſhop refuſed to ad- 
mit him, and admitted one Morgan Bletthen Unto the — 
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of Penner, at the pꝛeſentment of the Lozd St. John; Slugge ſued the 
Biſhop fo2 contumacy , per duplicem querelam, The Biſhop latd, Non habe- 
tur talis vicaria, UPON which matter he ſued a Pꝛohibition, and he concet- 
ved, That the Pꝛohlbition did not ly, fo2 a Aicar is but he that gerit 
vicem Perſonæ, to {upply his place in his ablence, ſo as the ſame is a ſpi⸗ 
titual matter whichoughtnot to be tried here: Allo the libel is, to have 
Admiſſion and Anſtitutton, and the other matter ariſethby their Plea, 
ſci. Quod Rectoria de Penner eſt Eccleſia cum cura animarum, abſque hoc quod habe- 
tur talis Vicaria, and (0 it is but an incident to the pzincipal matter, where- 
foꝛe it ſhall be tried there, and ye pꝛaped a Conſultation. Cook, Te 
have ſhewed, That in the time of E. z. one I. was ſeiſed of the Ban- 
our of Penner, to which the Church of Penner is appendant; and we al- 
ledge pzeſentments from that time, and we convey it to the Loꝛd St. 
John, which now is, and they would now defeat us by this ſurmtſe, That 
there is no ſuch Church with cure of Souls, which is triable here. Po 

ham the libel doth contain nothing but contumacy in the thop, in 
that he hath not admitted Slugge, and the other matter comes in the 

eplicatton, and afterwards by aſſent of the parties a Conſultation 

was granted, quoad inſtitutionem of Slugge only, but that they ſhould not 


pꝛoceed further. 
Paſch. 3x Eliz. Rot. 154. In the Kings Bench. 


CCLVI. Fennick aud Mitſords Caſe. 


_ he Caſe was, A man ſeiſed ot Lands in Fee, levieth a Fine to the 
> won uſe of his wife ko2 life, the remainder to the uſe of his eldeſt ſon, 
trye heirs males of his body, the Kemainder to the uſeof the right heirs 

of the Conuſoz,The Con 32 aLeaſe 0 a thouſand years to B. 

the eldeſt ſon dieth without ie male, having illue a daughter, theCo- 

nuſo2 dieth, the wite a rds dieth, the eldeſt ſon enters and lealeth 

the Lands to the Plaintiff. Atkinſon, That upon this conveyance a Ke- 

verſion was left in the Conufoz, although by the fine all is conveyed 

ſo (as it hath been otjened) the uſe limited ta 

the right heirs of the Conulſoz, is anew thiug: Fo2 it is to be obſerbed, 
hen a man is ſeiled of Lands, he hath two things, the Land, oz the 
Eſtate, and ſecondly the uſe which is the pzofits ; andif be make a Fe- 
th nſider N paſſeth, 


iſſue in the 
be in the Father and his Þetrs, And if 
an on . u 's 


in ill 
; and dete » it ſhall be 


and in our caſe, this ſimita⸗ 
Soft 1 as if no mention had been 
| and his Detrs. And af- 
terwards it was e | , and no Remain- 
der, and by Gawdy, „To his fight Heirs, ts meerlp 
Co. Init. 22. b. vald. Wray, AS if he had made a Feoffment tothe ule of one koz life, with- 
Poſt. $8. out further Li q : 
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Hill. 31 Elis. Rot. 723. In the Kings Bench. 
CCLVII. Holland 4 Franklins Caſe. 


Naficplevin, the Defendant made Conuſans as Bailiff to Thomas Replevia. 
I Low Howard, and ſhewed, Vob that the Pꝛiozeis of Holliwel was ſetſed O 135155 
vi the Mano? of Prior in her vemeſae as of Fee, &c. and 4 Nov. 19 El. 8/7 fen. , 
by Deed enrolled ſold unto the T22d Audley, the ſald Manos, wha * ©" * 
died having iſſue a Daughter, who took to Husband Thomas late Duke 
of Norfolk, who had iſſue rhe ſaid Lo Howard, and that after thetr death 
the ſald Mano? deſcended, &c. Che Platutiff in bar of the Comangs 
ſhewed, That the ſald Deed was primo deliberatum, 4 Nov. 30 H. 8. And 
that mean betwirt the date and the dellverp, ſcil. 12 October, The ſatd 

Aozeſs leaſed the laid ano? to one A. fo2 ninety nine years, and con: 
veyed the Term to the Plaintiff, abſque hoc; that the Baiozeſs bar garn 
ed and ſold the ſaid Yano! to the Lo2d Audley, ante dimillionem predict. | 
ditto A. fact. upon which there was a Oemurrer, Cook, This Aver- „et 
ment of another delivery than the Deed doth purpozt againſt the Derd 
ed, ſhall not be received, no moe than a man map aver, That a 
Kecogntzance was acknowledged at another day, &c. fo2everp Rerozy 


{mpozts a truth in it, andexpzets averment ſhall not be recetvedagatue# 
it, but a man may conicſs and avoid; See 7 H. 7. . It cannot be afſign- 


ed fo Erroz, that in a ſiediſſelün, the Sheriff non acceſſit ad tenementa, a 
he hath retoꝛne d, ſoꝛ that is againſt his Retozn which ts Keeozded, a 
the date of the Kcco2d is the pzincipal part of it, which (re 37 H. 6. 21. 
by all the Jiiſtices, That matter of Reco2D hath always relation to rhe 
date, and not to the Delivery, contrary of a Pecd which ts not of Re- 
co2d, fo2 the ſame ſhall have rclation alwars to the deltvcty, and ſee 
29 H.6. 32. by all the Juices, avermentagaiuit a Deed enrolledthat Neuen of 
it was not delivered ſhail not be recetved; ſo in the Cale betwirt Lidtoce bees 315 
and Gretton, 19 Eliz. Plowd. 149. It is holden by all the Juſttces, Chat 
the Kings Charter hath relation to the time ot the vate, becauſe that 
matters of Recoꝛd carry in them by pꝛeſumtion of Law fo2 the Pigh- 
neſs of them, truth, and therckoze one cannot fap, That ſuch a Charter 
was made 02 delivered at another day, than at that at which it bears 
date; So of a necogntzance, Statute, &c. but againſt Letters Pa- 
tents a man may ſay, Non conceſſit, fo; perhaps nothing paſſeth thereby, 
and then it is not contrary to the necogd. Arkinſon contrary, J conkeis een. 
that the par ty himſelf (whoſe Deed it was) cannot take a direc aver- 
ment againſt a Deed enrolled, but he may confeſs and aveid it, ſo as 
he leave it a ecoꝛd. as it a Fine were levyed by another in my name 
of my Land, J am bound by it; but if the Five were levyed by another 
in my name J am not bound, fo2 J may confeſs and avoid it, and 
ee rave the Bec good; but here the Plaintiff is a ſtranger to bis 
eed enrolled: And ſome Keco2ds ſhall bind all perſons, as Certifi- 


cates of Baſtarby, &c. fo2 ail map give evidence in ſuch cate, 2 H. 5. 
Eſtoppel 91. A. makes a Feoffment in Pee, and atterwards befoze the co. ; 199.236, 
Coroner Confeſſeth a Felony ſuppoſed. to done befoze the Feoftment; +31. 


So 


Feoſſce ſhall have an averment againſt it. Egerton the Queens 
icito2, contrary, Matter of Hecozd cannot ve gainiaid in the 
point, 02 in matter of implication; and therefoze againſt that ye 
cannot lap, Non eſt factum, 16 E. 3. Abb, 13: A Decd enrolled in pais, 
cannot be denped, 24 E. 3. 64. A ted enrolied is not a Recon, hut 
a thing recaded, which cannot te denped. and here this plea is a 
lent averment againſt the Occv, toz4t amounts to as much as it 

ge had ſaid, Not his: Oced at the time ot tye enrollment; but 4 can⸗ 
teſs that ſuchn Deed may be aboided Ap a thing which fands Jah 
NODE by matter oin of the DOcep.;,t hath been objected, Thc 
this acanew!rpging of the Deed ought to be made by Actozn:y, 
d:14 


184 


Holland ard — * 
lins Caſe, 


Len. 34. 


1m Inſt, 694- 


Dyer $20. b. 
3 Cio. 717. 


and therefoze made in perſon it ts not any acknowledgment, and ſo a- 
gainſt ſuch acknowledgment, Non eſt factum may be pleaded,and a Fine 
02 confeſſion in a Watof annuity upon pꝛeſcription, oz in aſſiſe ſhall 
bind the houſe, See 16 E. 3. Abb. 13. That a fine, Recognizance, and 
Covenant of Keco2d ſhall bind the Houſe in fuch calc. And the ac⸗ 
knowledgment of the P2iozeſs alone will ſerve in this Caſe, fo? the 
Nuns are as dead perſons: And poſito, that a Waſter of the Chancery 
comes into the papeer your, and receives ſuch an acknowlevg- 
ment, J conceive that it is good enough. Jt hath been objeged, That 
e the Plaintiff is not eſtopped to take the averment, becauſe we 

ve not pleaded our matter by way of Eſtoppel; certainly the ſame 
needs not here, * fecowd it ſelf carries the Eſtoppel with it, and 
the truth appeareth by the Recozd, and the Court ought to take hold 
of tt. Godfrey contrary, A Deed enrolled may be avoided by matter, 
which is not contrary to the Reco, as 19 R. 2. Cſtoppel 281. in for 
cui in vita, a fieleaſe of the Mother of the Demandant with warranty 
was pleaded in Bar, and that enrolled, Co which the Demandant ſaid, 
That at the time of the fieleaſe ſuppoſed to be made, our mother hay 
a husband one F. and ſo the Deed was votd, and fo avoided the Deed 
by matter dehors, ſcil. Coverturez ſoof enfancy, but not by a general a- 
verment: A man not lettered ſhall avoid a Deed enrolled by ſuch ſpe- 
cial matter ; ſo an obligatton made againſt the Statute of 23 H.6. and 
theſe ſpecial matters ſhall utterly avoid the Deeds agatnſt whom they 
are pleaded; but in our caſe we do confeſs the Deed to be good to ſome 
intent,ſcil. after our Leaſe expired, to which our caſe is the better caſe. 
And at another day it was objened, That the Deed could not be ac- 
knowledged without a Letter of Attozney, being a Coꝛpozation, which 
conſiſted upon divers perſons, as 4 o2els and Covent, and they are 
alwates to be intended to be in their Chapter-houſe, and cannot come 
into Court to acknowledge a Deed: To which it was anſwered by 
Cook, That this acknowledgment being generally pleaded, it ſhall be 
intended, that it was done by a Lawful means, and there is no doubt, 
but that ſuch a Cozpozation may levy a Fine, and make a Letter of At- 
toznep to acknowledge it, and ſee, 2 Ma. Fulmerſtones Cafe 105. Jt was 
further objcted, That this Ocev was enrolled the ſame day that it bear- 
eth date, fo2 the pleading is per factum ſuum gerens Datum, 2 Novemb. 29 
Hen. 8. etiiſdera die & anno irrotulat. And by the Statute ſuch a Deed ought 
to be enrolled within fix Months next after the date, ſo as the day of 
the date is excluded, and ſo it is not enrolled within fir Ponths: 9s 
to that it was anſwered by Cook, That the time of computation doth 
beginp tiy after the delivery of the Deed, as in the common Caſes 
of Leaſes, It a man makes a Leaſe fo2 years to begin from the day of 
= date, the ſame is ercluſive; but if it be To have and to hold from 
the date of the Deed, it ſhall begin pzeſently, And an Ejectment ſup- 
poſed the ſame day is good, and then here, this Enrolment is within 
fix Months; and yet ſee 5 El. 128. Dyer, Pophams caſe. It was alſo 
objected, That it is alledged in the conuſans, That the Manoz was 
fold to the Loꝛd Audley, and that the Deed of Bargain and Sale was 
acknowledged and enrolled in the Chancery, the ſat Tozd being 
(hen Low Chanceloz, and he cannot take an acknowledgment of a 
eed, oz enrolment of it to Himſelf, — e is the Sole Judge in the 
laid Court, ſo as the Deed is acknowledged befoze himſelf, and 
enrolled befoze himſelf, and that is goqd enough, ko here we arc 
not upon the common Law, but upon the Statute, and here the 
woꝛds of the Satute are perfozmed. And the enrolment of the 
Deed is not the ſubſtance of the Deed, but the Deed it ſelf. Alto 
the acknowledgment of the Deed, after it is enrolled is not ma⸗ 
terial, fo2 he is cſtopped to ſay that it is not acknowledged, And 
as to the matter it (elf, a man ſhall not have averment gan 
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Os — 3 Boyton and Knight 4 185 
Kirtons Caſe. AndrewsC aſe. Savages Caſe, 


purpoꝛt of a Kecozd, but againſt the operation of a ie 

— not put in view, not compziſed, — ad ba. nihil haberunt, &c. — 
gainſt Letters Pattens of the King, Non conceſſit, Ig a good plea, 
which ſee 18 Eliz. fo2 by ſuch plea it is agreed, that it is a Reco, but 
that nihil operatur. 


Hill. 31 Eliz. In the Kings Bench. Rot. 258. 
CCLVIIL Osborn and Kirtons Caſe. 


TN Debt upon an Obligation, The Defendant caſt a Pyotecion, 5. 
upon which the Plaintiff did demur. Tankeld, | Protector 

not good, fo2 the Defendant is let to Bail, and ſois —— _ 

in paiſon, fo2 ſo the 2 makes II por then the 1 — 

quia moratur in Treſe to ee is againſt the Reco, and the C | .. TR 

910 1 905 „Ede 3 of the 


Fo 1 OM wits ve ald ur — c 
ERS ge goon An 2otect 


Mich. 30 Eliz. Rot. 156. In the Kings Bench. 
CCLIX. Boyton and Andrews Caſe. 


1 Debt upon an Obligation, the Condition was, to 9 
aſſurance of certain Lands to the Obligee befoze of * 105 436, 
March 17 Eliz. And if it foztune the ſaid Obligee be unwill 7 rec 
02 miſlike ſuch aſſurance, but ſhall make Kequeſt to have _ 
pounds fo? ſatisfaction thereof, 1 — if upon ey 
pay one hundꝛed dere within five months, That then the 

be void. And at the day, the Obligee doth re — 
afterwards 27 Eliz.re is made to have the hundzed pounds, It was 
the clear opinion of the whole Court, That the lad Bequeſt d was well 
enough fo2 the Ame, he 11 1 it — time durin life, æ 
he is not reſtrained to make it in which the neg is 
tobe made,and afterwards ſudgment 2 Given fo2 the Plaintitt. 


Mich. 29, & 30 Eliz. Rot. 546. In the Kings Bench! 
CCLX. Knight and Savages Caſe. 


ATL# Sy pune wor e 22 
nd 


nor inp plans and inal all is s On 104. 


at the common bat no p2oceſs can — 
e n h 


MNS. 
Tel. 164. 


entry ought to be A b. queritur adverſus, 2 


3 
C. 
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_— Kirby and N Woodſhaw and } 
Eccles Caſe.) Fulmerſtones Caſe. 


— nt ought to be entred befoze p2oceſs iflueth, 4 the 
mons. 18 e, is not any plaint, and foꝛ that 
was reverſed: Jt That D 


Judgment was ſatd, 
proceſs ſhall 


m⸗ 
the 


ap- 


was entred, but it wasſatdb gurt, That 
matter, — . — ht to be a plaint out Aewdtez 
as in tze Courts above out of the oꝛiginal Mit. 
Trin. 31 Eliz. In the Kings Bench. 


CCLXI. Kirby and Eccles Caſe. 


1 Go. 137. 


2 argued, on the 
cauſe of the Contraa, and be- 
ou, rac» i 
ano 
lately betwirt Smith — * 
ly endebted the one to the 
all their Bills and Bonds 


of one Smith 


fver them. 


* 
. 


. 


: Hill. 30. Eliz. Rot. 699 In the Kings Bench. 
CCLXIL Woodſhaw and Fulmerſtones Ca7. 


gbt Debt upon a Bond again 
tit was dated October Mich. 29 K 
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Zo Eli. and th nd was, That ff Fulmerſtone bted 
nh ns one his Atte, 
the ſaid Defendant cauſed one 


is alſo confeſſed 
Mich. October 30 Eliz. ſal. 
merſtone, and ſo befoze 
be ſhall be barred. Ca, 


by the Plat 


ved AA, At =, * ©, oc yy = © pps et I cc .L.. 


See err 


Windham and Sir Iſeys 5 187 
Edward Cleers Caſe. 5 Caſe. 


Plaintiff hath not cauſe of Acton, he ſhall never have Judgment, as 
in the Caſe betwirt Tilly and Wordy,7 E.4. But here it doth appear that 

the Plaintiff hath cauſe of Action,fo2 where a man is bound in an ob- 
ligatton , the ſame is a duty pzeſently, andthe conditign is but in De: ovligaion. 
fcazance of it, which the Defendant may plead in his diſcharge, 


Trin. 31 Elk. In the Kings Bench. 


CCLXIIL. Windham and Sir Edward Cleers Caſe. 


Oger Windham bzought an Action 1— the Caſe againſt Sir Ed. C. Afion upon 
R declared that the ſaid Ed. being a Juſtice of Peace in the IT; — 2 of 


vi N. and where the Plaintiff was a loyal Cubject, and of good fam: * 
his lite time, n02 ever touched, o) rep2oched with any offence of Rr. 
erp, &c. the Detendant, malitioſe & invide machinans ipſum Rogerum, de 
nis, nomine, fama et vita deprivare, Directed his warrant ta divers Baylits 
and Conſtables of the fald County to arreſt the ſaid Plaintiff: And it 
was alledged in the ſain Warrant, That the aq was accuſed 
— him of the ſtealing of the ho2ſe of A. B. by reaſon of which the 

lainttff was arreſted, and ſo detained until he had entred into 

nd fo2 his appearance, &c. whereas in truth, he was never accu 

thereof, no2 ever ſtole ſuch hozſe ; and whereas the Defendant hin. 
ſerif knew that the Plaintiff was guiltleſs; by reaſon of which, he was 
— diſcredited, & e. And it was found ko; the Plaintiff 3 Any i 

g moved, that upon this matter an gion vothnotipe,foz a Juſtic 
of Peace if he ſuſpect any perſon of Felony, oz other ſuch Ofence 
may direc his Warrant to arreſt him. 14 H.$.16 Gaudy and Clench, Tr 
a man be accuſed to a Juſtice of Peace fo2 Felony, fo2 which he dite 
his Warrant to arreſt him, although the accuſation be falſe.the Juffice 
ot Peace is ercuſed, but it the party in truth was not accuſed befo2e 
the Juſtice, it is otherwiſe: Jt was a Caſe lately betwtrtthe Loꝛd Lum- 
ley and Foord, where Foord in a letter witten vy him, had wutten, Jt 
is repozted, That my Loꝛd . (eeketh my lite: It it was not Re- 
ported, an Action upon the Caſe lieth, but if repozted, no Anion lieth: 

0 here, if he was accuſed no Action lieth, but if not, an Action listh: 
— in the pꝛincipal Caſe, Judgment was given kaz the 

Dlaint itt. 


Tris. 31 Eliz. In the Kings Bench. 
CCLXIV. Iſleys Caſe. 


12 and others were Plaintiffs in an Ejectione firme, and upon the 
general Jfſue it was found fo2 the Plaintiffs, and 4 days after the 
verdict given, was moved in ſtay of judgment a ſpecial maiter in Law, 
whereof the Juſtices were not teſolved to2 the the law, but took adviſe⸗ 
ment and gave day over; and in the mean time one ot the Plaintiffs 
died, which matter the Detendant ſhewed to the Court in fucther ſtay 
Lf the Judgment: But by Coke, the ſame is not any cauſe, fo2 the 
Poſtea Came in Quindena Paſch.which was 16 Aprilis,at which day the Court 
ought to have given Judgment pzeſcntly, but took time ro be advi- 
led, and the 19 of April, one of the Plaintiffs died; And the favour of 
the Court ought not to p2ejudice us; fo2 the Judgment here ſhall have 
felation to the 16 of April, at which time he was altve ; and it was la 
of late adjudgedin the Cale of Derick James, who died the day after the 
verdict, and yet Judgment was not ſtaped, to2 the Court after ver- 
dict cannot examine ſurmiſes, and they have not a day in Court to 
plead, and in our caſe, It was but [ day of G2ace, and no entry — 
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Stecd and W 
Caſe. 


Exgor. 


Owen 93. 
More. 691. 


good. 


Deviſes 


Antea 182. 


1 Cro. 116. 


levy a fine, not 


1 Cro. 96. IN Caſe was this, Gzandfather, Father and Son: The 


——— 


ve ofit ; Although no plea can be now pleaved artet verdin, yet 
pt cutie, Ohe ma ms t matter: And ſometimes tn 


m us ot lu 
ee eee 
2 
is —5 in d viſeretion 0 the Juſtices: And betauſe the ſame was a 


ard verdict, and much againſt the Evidence, At is good diſcretion 
- on this matter to ſta» Juogment, and lurh was the opinton of the 


ourt. a 
Trix. 31 Eliz. In the Kings Bench. 


CCLXV. Steed avd Courtneys Caſe. 


| | on a Fine Jevied upon a taint in a 
EE a fur yg mgm nega 
7 


e eas 
e wd Tenement doch not comp2ehend any certainty, fox 


| tru 
Preſcription to 175 — enement) is unverſtood, Weflicatre, Lond, oper) 
, CC. , | 


pant -enements, ent 02 Common ſhall paſs. And un 52 
oth not lye of a Tenemen 


firta® 
Tenement, 11 H. 7,25. c 38 H. 6. 1. Another erro2 was, decaule 
707 li ed in the Court of the City of Exctrer: hich fee wy oh 
37, 38. of Exceter can —— to have the Conuſang; but 
Mane ought. to de by ſpectal Charter of the King by expeeſs 


CCEXVI. Tris. 31 Alx. In the Kings Bench. 


ther ſeiſed of a houſe called the Swan in Ipſwich, Deviſed the ſame 
toyis eldeſt Son fo2 life, the Remainder to A. Son of his eldeſt Bon, 
and the heirs males of his body, the Kemainder to the rixhtihoirsof 
the Deviſo, and to the heirs males of his body, and died. The Fa- 
ther and Son died without iſſue male, the Son having iſſue a Oaugh- 
ter, who entred and aſſured the Land unto one Hawes, and covenanted, 
That ſhe was ſeiſed of the ſatd Meſluage of a certain and ſure eſtate 
in Fee-lmple. Godfrey, That the Dalighter ſhall take the laſt ne main⸗ 
der, as right heir at the time that it ought to be executed, æ to the heirs 
| er body, as if it had been deviſed to her by her pꝛoper Nang, 
ſo ſhe hath but an eſtate tail, and ſo the covenant is bꝛoken. Cook — 
traty: At the time that the deviſe took effect dy the death of the 
vlloz, the Father was hes Right heir, ſo as the emainder veſted in 
him immediately, 1 not erpec in abeyance until che Father 
and Son dye without heir male of the Don, fo2 the Father is a per⸗ 
fon able to take, . — the deathok the Devikoz, the Father is 
Tenant fo ＋ the? matnder to the Son, and the heirs males of 
ee rnd Dodo mr to ne Repos 

er lame 

diſcerit atter the Entayls ſpent; all which Wray Juftice.granted. 
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Mich. 31 & 32 Elis, In the Common Pleas, Intrat. Tris. 31 Eliz. 
Rot. 1529. 


CCEXVIL Gealliard and Archers Caſe. 


TT bꝛought an n — 11 againſt Archer; The Plain- Trover and 
of 1 01 Converſion. 
ba 921 T2 > Poſtea, 23! 


tiff declared, 


= = 


418 map ſay, 7 ple 
9 H.6.37. by Moilez any 19 The Def 
Mr tilt, 1 F. 


Mich. 31 & za Elix. In the Common Pleas. 


CCLXVIL Edwards a Tedbytics Cafe. 


Dwards of London was endebted wats one A. af the (a 
Edwards Bel{vercd goods to one Tedbury Cargier of Excerer, 
went to him to carry fo? hum certain (arcs to be — 10 Exeter, te Canter 
certain Tradeſmen there, the ſaid goods to be d ts them, acc. 
Ion vlo the (aid go0dgþWares,audWerchandizes,bein in the poſſt ion 
efendant 4 to be carried to Exceter, the ſaid A. cauſed 


to be attac nds of the ſaid Cartier, fo; the Debt of 
1111 —_—_ he be fan Aer being: then patv edged ed in the Com⸗ 


E. tp, any Bailment of 


goods tw a 


opinion of che whot Court, the (aid des Depenong, i 1 clear 
the whole | 
Carrier #02 the reaſon afozelald is * Anchors: 


— — 5 goods, and not onl —— 22 own go Ons 


belongs to him. but alſo in lach goods in þ his dan en 
— to others. &c. And (0 it was adiunged 


Mich. 31 & 32 Eliz. In the Common Pleas. 


CCLXIX. Cockſhal, and the Mayor, &c. In Boaltous Co/e. 


Enry Cockdal bought an Action upon the 7 
H 5 15 =; = ty 
datt e 5 
Count of >  befoze rhe — 


"Ive fo2 the 

Rot be 1 But a 
againſt bim, fo2 the not taking of 
but the Conſpiracy, 20 
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Erbery and Lat-y Wicks and 2 
tons Caſe. Dennis Caſc. 


1 And. 234- 


Replevin. 


Mich. 31 & 32 Eliz. In the Common Pleas. 


CCLXX. Erbery and Lattons Cafe. 


a Yano? within which there is a Cuſtom, That the greater 
part of the Tenants at any Court within the ſaid Yano? holden ap. 
pearing may make By-laws, fo2 the moſt pꝛoſit and beſt government 
of the Tenants of the ſatyd Manoz, &c. and — K. ſhould 
bind all Tenants, &c. and ſhewed further, That at ſuch a Court hold. 
en within the lald anoꝛ the Homage there, being the — part oſ 
Tenants of the Pannoz afozeſatd, at the Court afozeſatd appearing, 
made this By-law, ſcilicet, That no Tenant of the ſald Mano? ſhouſd 
put into ſuch a Common any Steer being a year old 02 moze, upon 
pain of fir pence fo2 every ſuch Dffence, and that it (ould be {awful 
to 1 02 the ſame: And the Court was Clear of opinion, That 
the By-law was utterly void, F oꝛ it is agatnſt Common Right. where 
a man hath Common fo? all his Cattel Commonable,to reftrainh 
to one kind of Cattel,&c.But if the By-law had bin,That none | 
put in his Cattel betoze ſuch a day, the ſame had bin good, fo? ſuch 
By-law doth not take away, but oꝛder the Inheritance; Fo? the na- 
ture of a By-law is to put Oꝛder befwtrt the Tenants concerning 
their affayzs within the Manoꝛ which by law they are not compella- 
ble to do: And by Periam, The Avowant — to have averred, That 
this By-law was fo? the Common p2otit of the Tenants: See t 
Loꝛd Cromwells Caſe, 15 Eliz, Dyer 322. and afterwards in the Pint 


pal Cale, Judgment was given againſt the Avowant. 
Mich, 31 & 32 Eliz. In the Common Pleas. 


12 a Replevin, The Defendant doth avow becauſe he is ſetſer of 
uc 


C LXXI. Wicks and Dennis Caſe. 


his Father was ſeiſed of the Mano, &c. and granted out of it to 
the avowant a Rent of twentypounds per annum, and further granted, 
That if the ſaid Rent be arrear unpaid fir days after he feaſts, &c. 
wherein tt ought to bepatd, fi licite peratur, Chat then it ſhould be lawful 
to diſttein; The grantoz afterward by Jndenture Covenanted with 
the Loꝛd Treaſurer and others, to ſtand ſeiſed of the ſame Banoz, 
unto the uſc of Himſelf and his heirs, until he oz his heirs have made 
delault in they payment of one hundꝛed pounds per annum, until thꝛee 
thouſand pounds be paid, and after default of payment, to the uſe of 
the Queen and her heirs,until the ſum of thꝛee thouſand pounds ſhould 
be paid and levied; The granto2 afterwards levied a fine to the ſatd 
Low Treaſurer and others to the uſcs afozeſatd, the Kent is arreat; 
detault of the payment of the hundꝛed pounds in made, Office is found, 
The Queen ſeiſed the land, the Avowant during the polſeſſion of the Q. 
demanded the Kent, 4 the arrearages thereor, The Queen granted o- 
ver the Manozto W. ck B. c D. the grantee did diſtrain fo2 the rent, c 
arrearages demanded, ut ſupra. It was moved by H. Serjeant That this 
demand of ſeveral ſums payable at ſeveral days befoze, is not good; 
fo2 every ſun ought to be (everally demanded when it was firſt due, eil. 


Wi: bzought a Keplevin of Dennis, who avowed, That conc Dennis 


i licie petatur, ill within the ſir days; fo2 otherwiſe without (ſuch demand, 


diſtreſs is not lawful , and he reſembled it to the caſe of Sir Thomas 
Greſham 23. Elizabeth Dyer, 372 of ſeveral Tenders. Poe 
| conceive 
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IT” Aſhgells and — Collman and Sir I 194 | 
Caſe. 


he polſſ 

„yet the demand is 
CENT 
OO ip of 8 


god, wi 
is due, an 


although the pollmon e Land of 
the King, And 34 UH. Br.ſeifn 48. the beir 


poſſeſſion 

at | on the on of the King, and pays Kent to 

515 holdenof a ſubjea, the came is a good ſeiũn, and 

2 the heir after be hath ſued his livery 5 E.4.4-and fee 13 H. 15. 
diſtreſs taken upon the poſſeſſion of the Ring is not lawful, but 

ſcilin obtained during it, s good. So in 21 H.. 2. 


Mich. 3 1, & 32 Eliz. In the Com. Pleas. Int. M. 30 & 31. Rot. 458. 
CCLXXII. Aſhegells and Dennis Caſe, 


iegel by0ught a Quare Impedit agatnt Dennis, and atntiff mpedit 
A Gunted that the Defendant had diffurbed 4 t the Pile ad vi 2 Cro. 163. 
cariam de D. and ſhewed that theQueen was ſeiſed of t Neto 
and ofthe Avvowſon of the vicarivge of D. and by her letters Patents 
gave unto the Fun Rectoriam prædictam cum pertinetitiis, & etiam vicari- 
im Ecclehæ predict. And it was holden by the whole Court, That the 
Advowſon of the vicaridge by theſe wo nor pal; fa 

in the Cale of the King; 


Caſe of a common petſon, muc 
But the Queen had granted Eccleſtam ſuam of D. then, by Walmeſley 


ce, the Avvowſon of the vicaridge had paſſed. 
Mich. 3 1, & 32 Eliz. In the Common Pleas. 
CCLXXIIL Collman and Sir Hugh Portmans Caſs 
A EjeRtione ß: by Collman againf Sir Hugh Portman ff was found by dess ime 


verdict ,*That the lands wher C 
The — 2 n ae a dn arte ain; 
f was That the ſafd 


der in Fee, and further found r H. 
ng the ab Copy - hold lands to pe 


be fozfeitev,. entred inta er 

n with Col ſame — which holder. 

tnnnication it was agreed betwirt then, That £62 (oth baden 9 
day to the ſaid Sit five pounds, was 


that in conſideration 


his 
ther 


eis a der of the 
the ſaſh Dir Hugh had the Mood 


tomary intereſt. 


102 — heco T Rockwood and T Per H 
Thetfords Caſe. J Rockwoods Caſe. Tanne — 


Mich. 31, & 32 Elix. In the Common Pleas. 
CCLXXIV. Thetford and Thetfords Caſe. 


N an Action of Debt fo2 Rent, the * i 2 That Land 
1. was gfven to him, and to T- his beirs of their 
and that his wife leaſed t 12 eig the efendant, and 
1112 Donees were dead, and that the Plaintiff 
&c. and upon Non demiſerunt, t 
— Nutzen — ——＋ a 


8d Clear tu Ande Anderſon Tur 
ſ{M. N demiſerunt, f) 1 9 5855 ry hav ab i _ 7 


not declared — a Deed. 
nt to it, Ar 

of her Þugband, hath made it the 

| Mich. 31, & 32 Eliz. In the Common Pleas. 

CCLXXV. Rockwood ard Rockwoods Caſe. 


an Action upon the caſe, the caſe was this. The Fat 

Plaintiff and Defendant being ſick, and in GE of Dor of the 

incending to make his (ill, In the preſence of both his Sons the 

lainti 2 — — . 22 to 8 deviſe to 
et annum, [02 t 

efendant being — Ay — 


Aſſumpfit. 
1 Cro. 163. 


her aud Both 
with the ſald Kent, he pꝛomtſed he would 
ther vir life of his Bother: according 0 


Father asked the 


gn ed, he would; 
is ſaid elveſt Son, 
a ene 
5 that upon 
matter the acton did well iye- pon the whole 


Mich. 31, & 32 Eliz. In the Common Pleas. 
- CCLXXVI. Perry and Trivilians Cafe. | 
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Rigden and Palmers Ruſſell and Prats 
Caſe. Caſe. 


of Attopney, eſpectally by reaſon of thefe 00208, In omni & 
ann of them might enter and make 
bo a an ond everypart. nd {0 it Nan nyt ent 


Mich. 31 & 32 Elix. In the Common Pleas. 
CCLXXVIL Rigden and Palmers Caſe. 


!gden brought a Replevin agatnſt Pier, BY 
Reka feaſant in his Freehold: The Plaintiff fatd e e 
toze that Palmer 7 — any th 142 — 2 wa let? en, until by time be B. _— Aveary. 
C difſeifſed, a whom he dꝛought an Aﬀife, and recovered , and 
the A: of ou laintiff was 1209. 0 berween tt A Plain 
: 0 
had any thing, One Sn was ſeiled, andi did e ue = 


= the ſatd A. B. and C. vel eorum aliquis aliquid habuere tn the 
etime of — Walmſley Juktice was gr Sharon 
ito _ . 7 not — that Ss 


bs ot = 
ing Ul od D 


Exception was taken, bec s,Chat the 
conteineth an 100 — of Le Te in bar of 


ſaith, that the place in which, c. contetns 35 Acreg,&c, 
ception was abt allowed, fo? it is but matter ot fozm,# is 
the Statute ofz7 Eliz. Another Exception was taken, 4 to 
d2ed of Cattel, and dothnor ſhew in 2 if | 
Lambs, 02 how many of each: which alſo 

— f upon Returno habendo m 


enquire they 
tain, and fo by ſuch means the vowy ſhall be reduced to certainty 
Mich. 31 & 32 Eliz. In the Exchequer Chamber 
CCLXXVIIL Ruſſell and Prars Caſe. © 


Uſell brought an action upon the caſe again Prat; und declared, 
That certain goods of the 3 caſually came to the — 
vancs hands 3 and upon matter r Law Judgment was gt 
t 1.— ſed quia neſcitur quæ > anos &c, Ideo a of 
ſued, and now a CUrit of 
mber upon the Seat of 27 Eliz. cap. S. 
müde given defoze the ſain S | 
amages was retozned after the ſald —4. 
not extend but to Judgments given after > +: ma 
ed the ſald 1 t is 


Arrundel and the Biſbo of Glou- «( The Lord Pagers 
* 3 ceſters and Chaſins %% 1 Caſe. a 


ud en that the Defendant computer cum querente, 

A aut have Erreg upon ot inatter, fo2 it is not a full Judgmen 2 . Nel 
21 11 2 So as to dub be ter in a Writ of Treſpals, cil. Ebac no 
ric of Err al ſecond Judgment at̃ter the Keturn of 

CUrit 2 Enquiry of —— are given: Und allo it mas holden 
by ye the ſaid Jufftces and Barons, That an Executoz ſhall have an 
ien 2: den, Aion UPON the caſe de bonis teſtatoris, caſually come to the hands and 
7-14; Poſſeſſion of another, and by him converted to his own ufe in the life 
of fig Teſtatoz, and that by the Equity of the Statute of 4 E 3. 7. de 


in vita Teſtatoris. 


Mich. 31 83+ Eliz. In the Common Plcas. 


CCLXXVIIL Arrundel and the Biſhop of Glouceſters, and 
Chaffins Caſe. 


Quere Impedit. Sk. ie John Arrundel bzought a Quare Impedit againſt the Biſhop of Glou- 
and Chafkn, and counted upon a diſturbance to pꝛeſent 1 No- 
vembris. Chafhn, as incumbent pleaded, That x: Mai next after the ſaid 
1 Novemb. 2 888 was nted to the Church by the 111 
Church bein x devolved unto her by 
— — did — Law: And the plea 4 holden 
OR OED FE fo Plaintiff counted upon a Diſturbance to him 
r Novem. and the Detendant entitleth himſelf to an incumbency 1 May 
— which ee the diſturbance ſet foꝛth in the Count is not att 
by traverte; exit; 102 confeſſed, noꝛ avoined 2 And of that opinion 
was the : Fo? the diſturbance, * which the Plain 
ens Sc — bis 5 92 5 ae wen Brie ts by ; 
Writ to the cen 
rl of the @ een appeareth Lapſe which is 
Court were clear _ 4 agatnft it: 
— — he was lawfully pꝛeſented to the ſaid 
and ſo once — it t the ti 


rhe Queen is once erecut f 
n, and now when the 


B. * 


g nothing r 
nt hath loſt his 1 


he 
ncy by ill 
222 yet 
where 
Clark ts inſtituted and tnduged, t 
more to do td Incumbent muſt ſhift as well as 
viding ing 6f it, fo2 by what manner konne loſeth his in- 
Queen ſhall not pꝛeſent again e ft had been, if 
Patron, and afterwards the Pla ntiff had a Crit ta 


pleading (as he may) as well as by Reſignation o: 
ſame ſh a0 0 turn tothe other advantage of the Queen, 


Queen 


can fo2 the 
cumbe 


the Garen 
the Biſhop. 


| Mich. 31 &'32 Eliz. In the Exchequer Chamber. 


- CCLXXIK. The Lord Pagets Caſe, ina Monſtrans de Droit, 
The Caſe. was. 


More 194,194 Homas Loꝛd Paget, 1 2 of T 
1 Co. 154. no2 of Burſton, and orger anno in ther ſeverol C 
| 4nd.259: ties in his demeſne as of ere and ld cel ied by J 


of the and Trentham 

TE ST b ee 0 
c 

e 


| | 


Til, £ov 


115 The Lord N 
Pagers Caſe $ * 


to the uſe of the ſaid Trentham of one Euſal, &c. fo? the term of four and 
twenty years, and after the Expiration 02 end of the ſald Term of 
twenty four years, unto the uſe of the ſaid William Pa 
with diverſe Remainders over: And afterwards 


g, 
Ge Tg Ent] 
nt to ra 2 n 
be raiſed of the pꝛolit of 


ay 
was agreed allo, T the term fo2 twenty four 
fo2 want of ſufficient conſideration ; And it 
Teaſe being void, The uſe limited tothe ſald Willi 
ETL 
of the Low Pager, 02 not at all. And it 


ratſed R an uld 
ee res 
term in it, the ſacd uſe ſhall never riſe: 
riſe he four years 


ſatd twen 


to e when my Son and 
twenty f 
to 


years, now if my Son 
1 5 


the time in which m 


Egerton the ns 
begin at tines certain befoze which 
the uſe in tail is limited to 


years, is ended, and therefore until | 

and the uſe is limited to riſe —_ end of 02 
twenty pears, and not upon the end of any 
path begun his Monſtrans de Droit 


life; and if fo, T 
an etate fo2 1 ſo, Then 


1 


| 
8 5 


n 
Hl 


' 


The Lord Pagets & 
Caſe. | 


have a Subpœna agatnſt the Feoffees after the death of A. See there the 
caſe; And if Land deviſeable, be deviſed to one fo? life, the Kematnder 
over to another in Fee, and the Deviſee fo2 life doth refuſe; Quære it the 
Deviſee in Remainder ſhallenter pꝛeſently, See Fitz Subporna; And allo 
he put the Caſe, where Land is deviſed to a Monk fo? lite, the He- 
mainder over to another in Fre, he in the Kemainder ſhall enter p2efent- 
ly, ſee the ſame Caſe in Perkins 108, fo2 the Monk never took any thing 
by the deviſe, « notwithſtanding that there is not any particulareſtate 
upon which a Kemainder can depend, yet the intent of the Deviſoꝛ hail 
be obſerved in as muchas it may, and the particular eſtate limited to 
the Bonk ts meerly void, of which every ſtranger ſhall take — 1 
&e. And it was reſembled to a Cale in Baintons Cale, where an ule in Ke- 
mainder limited upon good conſideration ſhall be good in Law, al- 
though the particular uſe be not groundedupon good conſideration, & 
ſo faileth: And he urged a Caſe alleadged by Popham in the Cale of the 
ans. Carl of Bedford, that tif in Cranmers Caſe, the eſtate fo2 years limited tg 
*-* the Erecuto2s, had been limited to Adminiſtratozs, it had been meerlp 
vold, and the uſe in tat} limit ed in tail ſhould begin preſently, & that 
was by realon of the interval betwirt the death of Cranmer, & the tak- 
ing of the Letters of Adminiſration, in which mean time there is not 
any perſon capable, and therefoze the Remainder ſhall veſt p2elentty. 
the is a fit caſe to pꝛove the Caſe at Bar: And he temembꝛed that in 


e 
e Argument of Cranmers Caſe,Lovelace Serjeant,wouid have an Wccu- 
ancy in the Caſe of ſuch a Term limited to Adminiſtrato23, quod om- 
nes Juſticiarũ negaverunt: and in the ſaid Caſe of Cranmer, it was holden that 
the Leaſe fo2 years being void, the eſtate in the Kematnder did begin 
preſently, without expeging the eftlurion of the years, &c. And truly, a 
erm impoꝛts in it ſeit an Intereſt, but ifthe limitation had been atrer 
the Term of twenty four pears, xc. the ſame implyeth but a bare time: 
And to that purpoſe he cited the Caſe 35 H.8.Br. Expoſition, 44. A. Leaſeth 
to B. fo2 ten years, tit is covenanted vetwirt them, that it B. pay unto 
A. within the ſaid ten years one hundzed pounds, that then be ſhall be 
fetfed to the uſe of B. in Fee, B ſurrenders his Term to A and within 
the ſald ten years pays the one hund2ed pounds to A. here B. ſhall have 
Fee, fo2 the pears are certain; contrary, if the Covenant had been, If 

ithe Term. 


fo 

he pay 

— mey General Contrary, The uſe ſhall not go beyond the 

Contract here the Term doth not vel in that it was Limited fo2 want 

ot ſufficient conſideration, ofthe Loꝛd Paget, # the intent was not that his 

ſon ſhould have poſſeſſion of the land vefoze the term of 24. years expired. 

uſe war its. A Ule is a thing in Conſcience, accoding to confidence to be guided 

by the intent of the parties: #uponſuch Caſe at the Common Law W. 

Ds os not have a Subpcena befoze the years expired, and this wow 

( )Doth not alter the Caſe; and there is . — difterence betwirt 

an uſe raiſed byFeoffment and anuſe raiſed by Covenant, Foꝛ in the firſt 

caſe the Feffo2 doth dipoſſefs himſelf utterly,if it takes not effec to one 

parpole tt hall take etter to another urpoſe: But in the Caſe of a Co- 

enant it is otherwiſe, fo2 the uſe riſeth accoꝛding to the contra not 

otherwile,+ here the Contract is, That W. Paget ſhall haue the Land not 
immediati afterthe death ot his Father, but after the 24. years expire. 

Owen Serjeant, Jt pary been reed of both ſides, That: every uſe 
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| to the intent of t d it ety, 
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ule out of him- 
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The Lord Pagets? 
Caſe. 


it is exp2eſily averred , that they are paid 11. H. 4. A. leaſeth fo2 life, 
the remginder in tail to himſelf, the Remainder over to a ſtranger in 
Fee, rhe mean Remainder limited by A. ta htmſelf is void, and the re- 
matnder ovec ſhall be immediate to the eſtate fo2 lie. Egerton, The woꝛds 
of the Andenture, and the intent of the parties are the rules of uſes , 
The firſt uſe is void, Fo2 the intent of the Lo2d Pager was votd,becauſe 
contrary to the Law, and Euſal, to whom the uſe fo2 years was limited, 
could not take pzeſentiy, fo2 his eſtate is limited to begin after the 
death of the Loꝛd Pager; and there is a great difference betwirt uſes rat- 
ſed by Covenant, and by Feoffment, Fo2 when a uſe is ratſed by Feoff- 
ment, there all is out of the Feoffoz, the land is gone, the uſe is gone, 
the truſt is gone, nothing rematneth but a bare authozty-to raiſe uſes 
out of the poſſeſſion of the Feoffees, # being new uſes, there although 
ſome of them be votd, yet the other ſhall ſtand; but where a uſe is rat- 
ſed by way of Covenant there the covenantoꝛ continues in poſſeſſion, 
- 4 uſes limited, it they be accoꝛding to Law, ſhall raite + dꝛaw 
ofleſſion out of him, but if not, the poſſeſſion ſhall remain in him, 
until a lawful uſe ſhall ariſe, which betoze its time ſhall not riſe foꝛ any 
defect in ep cedent uſe. And here is no Term, therefoze no end, 
fo2 that hath not a begining hath no ending, And if there be no 
eſtate, then no Term, e if there be ſo, then it is to be taken fo2 the time 


of 24. years,which is not as yet expited, and then was there in the Loꝛd 
Pawlet un eſtate defcendable fo? 24-Years,which by the Attainder doth ac- 
crue unto the Queen. And he cited the Cale of 13 El. Dyer. 300. Feoff- 
ment to the uſe of himſelf to2 life, and afterwards to the uſe of a wo- 
man which he entendeth to marry, until the iſſue which he ſhould beget 
on the ſald woman ſhould come unto the age of 21. years, and then to 
the uſe of the woman during her widow-hood; Che are marriev, the 

im, 


band dieth without iſſue, the ute ſhall hold the land: But by hi 
this uſe had bin raiſed by way of Covenant it ſhould be otherwiſe.Coke 
mit that all the uſes be good, vet his meaning was, That the debts 
ndlegaciesbeing paid W. Pager ſhould have his land, fo2 it is pꝛovided 
by the Indenture, That when the debts & legacies are paid, the eſtate 
fo} 24. years ſhall ceaſe. Manwood, The payment of the debts cannot end 
that which never was, and as to the two firſt eſtates, they were never 
out of him, theretoꝛe they came unto the Q. by his attainder. Coke,After 
debts aud legacies paid all other eſtates but the eſtate of W. Pager ceaſe, 
therefoze WilliamPager ſhall have the Land. and the rule of Shelly 35 H. 56 
is wozthy to be received, ſcil. That learning is gone t withed to be 
uſed, that every man learned in the Law, do conſtrue Deeds accoding 
to the meanings of the makers. Man wood, A Feoffment to the uſe of Salis- 
bury Plain fozthe life of I. S. the ſiemainder over, the ſame uſe ſhallcome 
intopoſſeſſion pzeſently, fo2 there is not any perſon capable of the par 
ticular eſtate, but where the firſt uſe is limited to a d, the re- 
mainder over, there, the Kemainder ſhalt not come into poſſeſſion p2e- 
ſently, fo2 the Baſtard ts a perſon capable, but not by ſich fozm of 
conveyance in conſideration of natural affenion, Popham, In the caſe of 
ops there was an eſtate fo2 life executed tothe Lather in poſſeſſton, 
ct then a inder to a Baſtard,the emainder to the Sons lawfully 
begotten; but here in our Cale no eſtate is created to p2ecede the eſtate 
of William Paget, upon which the Remainder can depend. 
At day, Jt was ar by Coke, It is tu be agreed on both 
ſides, the eſtate fo2 four and twenty-years is meerly void 
firſt uſe limited to Trentham and. others, and it is not 
r a the uſe- limited - to William „ thould expec until 
the four and twenty years be expired by efflurion' of time „ 
and ta that purpoſe he cited Cranmers Cafe , where an eſtate i in 
uſe- was limited to Cranmer fo2 life, the Kematnder to his Exetutoꝛs 


lo: one and twenty years , the nemainder over in tail to his Bon 
an 


The Lord ; 
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and Heir, xc. Cranmer is attainted of Treaſon and Hereſy,ſo as he couly 
not make a Will, oꝛ Erecutozs, there it is holden, Tyat the term is 
void, becauſe no Erecuto?s, and that the Remainder in uſe ſhould veſt 
preſently and ſhould not expect until the ſaid number of years expite 

p efflurion of time. And difference hath been put betwirt the cale of 
Cranmer, and the Caſe at Bar, becauſe in Cranmers Caſe there was a pol: 
ſibility at the beginning that the Term fo2 years might be good,to2the 
term became void by matter ex poſt facto, ici. By the attainder of him, 
whichdiſabled him to make Erecuto2s, but in the Caſe at Bar, the 


term fo2 twenty four years was e y bold ab initio: But that difference 
is without reaſon, fo2 what reaſon there, That the Kemainder ſhould 
be father off the poſſeſſion when the eſtate fo2 years is o2iginally void, 


than when it becomes void by matter cx poſt facto? Suppole that the 
02d Pager had by Jndenture covenanted as abode foꝛ the two firſt uſes, 
(being in truth void in Law) and afterwards by another Andenture, 
reciting,That whereas he had covenanted,That inconfiveration That 
A. with the profits of his Lands ſhould pay his debts, &c. to ſtand ſei- 
{ed of the ſald Lands fo? his own life: Now he covenants, to and ſet- 
ſed to the uſe of William Pager, and his Þcirs, ſhould not he p2eſently be 
ſeiſed to the uſe of William Paget, and his Þeirs, although the ＋ be, 
That then and from thenceto2th ?. Fo2 J hold it a clear caſe, that bis 
eſtate begins pꝛeſently, being ltmited,to begin upon a void r 
the limitation be by —— de futuro. And to this purpoſe he cited the ca 

3 E.6.Br.Leaſe 62. A man leaſeth fo2 years, Habendum poſt dimiſhonem inde fact. 
to J. S. finitam, Where no ſuch demiſe is made, the ſame Teaſe ſhall begin 
preſently: It an Indenture be made to a Monk, and another, Habend. 
the Bonk fo2 one and twenty years, and after the end of t at, to 

fl 


to 

the other fo2 one and twenty years, the other ſhail have it pꝛeſentl 

he put a Cate / E.3-fn the new Jmpzelſion 19. and in the old Jinpzefſion 
317. Where one Maud b; a Formedon in the Remainder, and coun- 
ted that one Hamond was ſeiled, and pave the ſaid Tenements to one 
Robert, &c. in tail, and that fo2 want of ſuch iſſue, that the Tenements 
ſhould return to the ald Hamond fo2 life, the Remainder tothe DOeman- 


femain- 
th of Ro- 
Att 


that bis make an 
Remainder over to C. in Fee, and 1. S8. will 


not take his eſtate, C. wal 
| have 


th — — 
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have a Sub · pœna againſt the Feoffees to make an eſtate to him, [cabing 
out I. S. and fee Amy 'Townſends Cale in the Commentartes,where the 
busband ſeiſed in the Right of his. Ute, makes a Feoffment tn Fee 
to the uſe of himſelf; and his wife fo2 their lives,the Kemainder over 
to another; the hugband dyeth, the wife refuſeth the eſtate limited ta 
mine ſhe bzings Sur cui in vica, hut agatnft the heir, but 


inthe Remainder, to whom the Land doth accrue by the 
he wife ; not againſt the heir of the Feoffoz; and J grant, 
where an eſtate in uſe,o2 otherwiſe is to begin upon a condition 
8 impoſſible, oꝛ agatnſt the Law, the eſtate ſhall never 


have the poſſeſlion oꝛ uſe of all his Lands accowing to theſame courſe 
of n then they ſtood, and that all perſons now ſeiſed, oz to 
be ſetſed, ſhould b 


&c. Habendum & tenendum a die cunfectionis rr præ dict. ſinito, 


er tex 
caſe 


uitas ſit adh | 2 Hall nor 


c 
ſes : A Feoffment in et upo 
rant a tient *harge 19] 5 who 8050 


if William Paget doth not come befoze his time to 
| his uſe limited to WillianP nder 92 
to begin upon a contingent, o Ape » the eſtates 

a 


{imfted being vold and he conc bat it a ; 
111 
1 mew Pe ef Pager,&c. 5 | 


to buy vere the particular eftace ig ended, therriore no Lende, 
2 der ought to begin when the particular eſtate : 


| doubt that was not the intent That William Paget ſhould 
ane the Land — hes & life of his ber and = 2 
— during the life of his Father, was void, and if the Kzmarn- 


lv take effect during the ſai twenty four years againft _ 


The Queen againſt the Arch-Biſhop 
of Canterbury, &c. 


firmed (# note by Tanfield, and others at the Bat, that that was the moſt 
apt caſe to the purpoſe in the Law) and the reaſon of ſuch Judgment 
was, becauſe they took it, that Deeds + to be expounded acc0d- 
ing to the meaning of the parties, and eſtates tn Po ſion: I grant 
there ought to be aparticular eſtate, upon which a emainder mapde⸗ 
pend,but the ſame is not neceſſary where the Convepance is by wap of 
uſe:And if I covenant that A hall have my Lands to him e his Þeirs;ta 
pay my Debts and Legactes, the ſame is by way of bargain and 

and nothing paſſeth ut Enrolment. And here the Attainder dot 
not pꝛevent the uſe, as it hath been objected by Waſter Solicitoz, fox 
the 15 riſe befoze the Attainder, fo2 William Paget had a Remain- 
der in tail, in the life of his Father, upon the firft limitation, &c. Peri- 
am Juſtice, I leaſe my Lands to you, to begin after the expitation of 
a Leaſe whic I have made thereof to 1.5. and in truth he hath not an 
Leaſe, the ſame Leaſe ſhall never begin. Manwood chief Baron, J leaſe. 
my Lands to you, 02 grant a Rent to you to begin after the death of 
Priſoit Serjeant at Law, when ſhall that begin? Coke, Pꝛeſently. Man- 
wpod, cujus contrarium eſt Lex. 


Mich. 31 & 31 Elz. In the Common Pleas. Rot. 1832. 


CCLXXX. The Queen againſt the Arch. Biſbap of Canterbury, Fane; 
and Hudſon. 


T2. Queen bꝛought a Quare Impedit againſt the Arch-Biſhop of Caa- 


terbury, the Bilyop of Chicheſter and Hudſon, and counted that John Quare Impedit 


Aibburnham was ſeiſed of the ad vouſon of Burwaſh, & was outlawed in an Hob. 303.1 75. 
action of Debt, during which Dut-lawzy in fo:ce,the Church voided, foꝛ os :55 


which it belongs to the Queen to p!eſent. The Arch-Biſhop and B 
phy that they claim nothing but as Metropolitan and Dinar, 
Fane pleaded that King E. 4. Ex gratia ſua ſpeciali, &c. anD in conſideration 
of faithful ſervice, &c. did gzant to the Lozd Haſtings the Caſtle and 
Batonp of Haſtings, and Hund2ed, &c. Et quod ipſe haheret omnia bona & 
catalla tenentium,reſidentium & non reſidentium, & aliorum refidentium quorumcun- 
que hominum, de & in Caſtro Baronia, &c. 02 within the ſame, pro munero de- 

bit. &c. tam ad ſectam Regis, &c. quam, &c. Ut legatorem, & quid iple faceret, 

ſe vel per his ſufficient Oeputies, &c. And from him derived to the nom 
Earl of Huntington as Peit; and the ſaid Earl ſo ſetſed, and the ſald 
Aſhburnham ſeiltd of the advowſon as appendant tothe Wano? of Ah- 
burnham, holden of the ſaid Barony, the Church afozeſaid during the 
Out-law2p afozeſatd, became void, Foe which the ſald Fane, ad dictam 
Eccleſiam uſurpando preſentavit the fatd Hudſon, who was admitted and in- 
ſtituted, &c. with this, That idem T. C. verificare vult, that the ſaid 
Church of Burwaſh is, and at the time of the grant was, within the 
zectna, Liberty, and Franchiſe afozeſaid, and that the ſaid Mano: 
of Aſhburnham, at the time of the —— afozeſatd was holden of the 
ſaſd Barony: and the Ancumbent pleaded the ſame Plea: & if by that 
grant of King Edward the fourth, to the Lo Haſtings, ſcil. omnia bona 
& &c. The pꝛeſentment to the Church ſhould paſs 02 not, was 
he + Shutleworth Scrjeant, argued fo2 the Queen, he conkeſſed 
t the King might grant ſuch pzeſentment, but it ought to be by ſpe- 
cial and ſufficient wo2os, ſo as it may appear by them, that the intent 
of the King was to grant ſuch a thing, to2 the general woꝛds (omnia bo- 
na & catalla ) will not paſs ſuch ſpecial Chattel in the Kings grant: 
And he conceived that by the ſubſequent wozds, no Goods 02 Chat- 
tels ſhall paſs by ſuch G2ants, but 8 * which map be ſeiſed, 2 


The rd e 
Pagets Caſe. 


More. 126. 


the avoidance of a Church cannot be, & quod ipſe liceret, per ſe vel mini- 
ſtros ſuos ponere ſe in ſeiſinam, 8 H. 4. 114.15. the King granted to the 
Biſhop of London, that he ſhould have Catalla felonum & fugitivor, de omai. 
bus hominibus & tenentibus de & in terris & ſeodis predict. and of all teſiants 
within the Lands and Fees afozeſaid, Ita quod, ſi prædict. homines, tenentes 
& reſidentes de & in terris & feodis predict. ſeu aliqui corum, ſeu aliquis alius infra 
eadem terra & feodis pro aliqua tranſgreſſione, &c. vid. librum, &c. and by Tirwit, 
By ot Gꝛant the goods of thoſe who are put to Pennance ſhall not 
pals lo of the goods of one Felo de ſe vid 42 E. 3 5. One being impanelled 
on the Gꝛand Enqueſt befoze the Juſtices of Oyer and Terminer, pleaded 
the charter of the King of eremption from Enqueſts, and becauſe in 
e ſaid charter was not this clauſe, licer tanget nos & hæredes noſtros, up- 
on challenge, it was rejeded, and the party charged and won: And 
if the King grant to me to appꝛopʒiate an advowlon, which in truth is 
Iden of the Ring, ſuch a grant is voto, if there be not ſpectal woꝛds 
which it might appear that the King had notice of it, and that his 
intent was that the grant Id extend untoit, 16 E. 3. Grants 58. & 33 
E. 3. Grants 103. So here the Pꝛelentment is a ſpecial chattel, and is 
not uſually intended 02 thought upon, when men ſpeak generallp of 
goods and chattels. But admit that it be, yet the Plea doth not lye 
in the Defendants to plead,fo2 they do not derive any Intereſt under 
this grant, but are meer ſtrangers to it, and therefoze they ſhall not 
take any advantage, by laying this gzant in the Queetts way, to2 the 
Q. hath good title againſt all perſons but thoſe who claim under the 
t. but that ts not ng tothe Oefendants, fo2 one cannot croſs 
he title of the King, if he do not make a title to himſelf, As 39 E. z. 
18. 37E. 3. 11. It the title of the _ found by a falſe Office, 
the party grieved cannot traverle the Kings title without making 
tle to himſelf found by Office, and then the King may chooſe whe- 
ther he will matntain his own title found e, 02 traverſe the 
title ofthe other. Walmeſley, contrary: This Title of Pjelentment 
is a Chattel, Rex habebit omnia catalla felonum, &c. A Term of years ts a 
Chattel, ſo the Jſſues and Þ2ofits of the Lands of men outlawed fo2 
Felony, fo a right of Aion fo2 Goods , r a Title to p2eſent; 
and if ſuch a Title accrue to the King, by 160 penerat woꝛds they 
= paſs from the King. And as to that whic been objeged, 
hat the Gzant of King Edward the fourth doth not extend but only 
to ſuch Goods and Chattels which may be ſeiſed, he cited the Caſe of 
39 H. 6. 35.b. (here the G2antee of a nent fo Term of years grant- 
8 omnia bona & catalla ſua, tam viva quam mortua, OG doth and 
yet the Gꝛantoꝛ cannot put him in ſeiſin of it, but ought to expea the 
day of payment of it. And this Title to pꝛeſent is not a thing in action, 
fo2 if no diſtut bance be made, the party may have the benefit of it 
without any action. Anderſon conceived, That this Title to pꝛeſent 
cannot paſs by thoſe general wozds (bona & caralla) fo2 they do not ex- 
tend to Nights, oz things in Action, fo? ſuch things only which are 
commonly known and underſtod, ſhall paſs by wo2ds: By grant 
of Goods, Chattels real will not paſs; fo2 when men ſpeak of Goods, 
oufehold-ftuff, Ing, Gal ſuch perſonal things only are underſtood: 
a man cannot be laid to have a Chattel but where he is poſſeſſed of 
it, and here this Inter eſt is but jus præſentandi 


Jones Caſe. 2 Caſtle and Oldmans 
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n Caſe. 
=" Intereſt is a Chattel, tor if the Tcdurch berome vow 7 
— nt the Patron dieth, the E EW 1 Walt bave the pre: 
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— fo2 it was a Chattel veſted in the 
ed. 


105 It was at joꝛn ; 


Hill. 31 Eliz. Rot. 1527. In the Common Pleas. 
CCLXXXI. Jones Caſe. 


En. Jones HaD folen the Plate of — Colledge in Oxford, and dy 
mediation of — kriends it was concluded and agreed that no C- 
vidence ſhould be given againſt him at the Sute of the Eollenge, and 
that the Colledge * be 1-2 02 the loſſe, and two of his 
Friends, Brien and Brice were bound uto Pogo? Underhil, Rego; of Lin- 
coln Colledee in Oxford, (but unto the uſe of the Waſter and Scholrs of 
Trinity. Colledge) upon condition that if the ſaid go; pat patd foꝛty 
$ within ſir months after,the (aid Hen. Jones quitted à 
releaſed of the troubles wherein 8 e now is, with t eatery of bis life, 
t then, &c. In debt ＋ the Obligation The Defendants pleaded 
t he was indicted at the Aſſiſes at Ox ck arraigned upon it, ſcil. fo2 the 
ſtealing of the ſaid Plate, and found guiltp thereof,and had his Clergy, 
and was burned in the band, t he demanded Judgment of this Action, 
n LIED there was a wig way Wind. I the wozds hadbeen to pay 
22 «op — ſhould be releaſed and oc acquitted of the 
— — 15 which nom 2 — any mo2e the Detendants hay 
been 7 * — pa the mon. Periam, It the wozdsof the condition had 
been, Henry Jones ſhould be acquitted of the clony, „then no 
mony te but but bt the wo2ds are with ſafety ife : but here 
intent of the Ooligation Gong os Evidence 

N and ſo to ſave Wis life rom the Gallows, fo which the 
de ba have ſhewed the ſpecial matter, andaverredthatt 

| 2 e ot aFelon, and ſo againſt t 
"ut now * ot take E e of 1 and alterwardg 

Judgntent was pfven loxthePlaintiff.  , | 


. Paſe. 31 Elie. In che Common Pleas. 
cCei x Cg nd Okimans Caſe. 
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i bought Debt hc r wy 1 paſn ofſeſſed in a Coutt Debr. 


2 Roll. 106, 


ted at t 


Baron, and 2 t was 


Court Baron f ſuch dan oft, and 


8 1 5 mager | 
nyed3 And by bimupon an tr — — pe 
mien matter of; which 3 — it 
matter is not whith meth ui the kuo of all the be Aueh 
who meſenied it: And by him, the pain oughtto de afferred, which A 
derſon denied. F02 there is a difference betwirt an amercement and a 
att which Windham gzanted. And ſee faz the amerciament in the 
et, 10 H.6.7.12 R. LA. Tut in a Court Baron, becaule it is not a 
Court of fetoꝛd: ſo in Debt upon an Arbitrament, the Law lyeth. And 


Waker ſhewed unto the Court a P2eſident, 6 Eli. 
akr one of the Secondaries th uw b P?! —— 


Ante. 73. 


1Cro. 79. 
= laſt. 143- 


— Thetford ond Therfords 
Caſe. 
bp Sir T'bormas Tyndal, upon a pain fopteited 


fo? the breaking vfa By-law in a Court Baron againſt Tyler; and the 
party was received to Cage his Law. 


Paſch. 3x Eliz. In the Common Pleas. 


(here debt was mought 


CCLXXXII. Thetford and Therfords Caſe. 


N Waſt the Plaintiff declared, upon the demiſe of the moyety of the 
Panos, whereof part of the r were Copy-holders, and part 
Xcecholders, and that 4. was ſeiſed of the Mano, and had iche 
Daughters, and dyed ſeifed, Daughters entred, and . pat tition 
of the Demeans only, but the Services of the Free-holvers and Sapp 
holders did remain ommon; One of the je mopey of took! 
the Sband and the u_ wo, a Leaſe orrd he m 
Ylaintiff * ſe of? Kent, k 
Partitions — the De neans al — 1 4 he lt of the Lell E 
and — ite byou ht an Acton „Anderſon, on 
the Demeans ate now become in — n ſevered tonn 5 t ; 
d if partition be made of a Yanoz, lo as the Demeans be al 
to one Sifker,and the Services to the other, now he Manno isbillot 
ved, yet if the other Siſter dieth without flue, an part det 
sch to the other, now it is become a Pano again 
Periam M2anted, Sec 1 2. H. 4. 271. And Anderſon lin, wh 
mopety of the Demeans vid not paſs 
as if one ſ[eifed of a 
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_ Biſhop of Lichfeild, . ; 


Trin. 31 Elix. In the Common Pleas. 


CCLXXXIV. Smalwood amd others, againſt the Biſhop of Lichfeild aud 
others, Quare Impedit. 


Umphrey — Richard Say, and Thomas Say, Executoꝛs of VVil- Quare Impede, 
2 Wem 7 Impedit againſt the Bifhop of Coventry and Cd 24:. 
Lichteild, f umbe 


| quod pernittat præſentare ad Archidiaconatum de 
Derby, which was vold, Er ad præſentationem Teſtatoris in vita ſua, & nunc in re- 


rardationem executionis Leſtamenti, did belong 22 Executoꝛs: Exc 
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Sutton and Holloway . * 
Dickons Caſe. | | 


Savil. 39. 
Oven. 96. 


Eſeoppel. 


ary, und not by the Certificate of the Biſhop, and ſo was the o. 
eo ion of Windnam and Walmeſley. Periam, IAhete the Iſſue is whether the 
Erecuto?2 did refuſe befoze ſuch a day, 02 after, there the tryal ſhall be 
by Jury; contrary where the Iſſue is upon refuſal generally, becauſe 
the refuſal is befoze him as a Judge, as alio is feclignation. 


Mich. 31. Eliz. Inthe Common Pleas. 
CCLXXXVI. Sutton and Holloway and Dickons Caſe. 
Nan Ejectione firmæ bp Richard Sutton d guinſt Robert Holloway, and Tho- 
1 mas Dickons, upon not guilty pleaded, the Jury found this ſpecial mat- 


turam ſuam preædictam intravit UPON the Plaintiff, and, It the ſame ſhould be 
a good Leale by Cloppel was the 


ought. 
leaſe of Lands, in which 
moved dy Sbutl. Although t 
themſelves are eſt » f02 
parttes,and the Law will not permit a man to fay any 
own Deed being {ndented, no meer contained eriam and 
Anderton clearip fo the Plaintiff, t is a Leaſe by Eſtoppel;and b 
Periam, It hath been adjudged in the Kings hat the, Jury in ſuc 
caſe are compellabie upon pain of Attaint to find the Eſtoppel: VVal- 
meſley, Pete the Cſtoppel is out of Poo2s,fo2 the truth of the matter dil 
cloſed by the Aer dia, not by the parties oniymaketh the Eſtoppel, x he 
much replied upon the caſe of Littleton, 149.2. A woman.ſeiſed of Lan 
in Fee, taketh a husband, oha alieneth to another in Fee, the Alte 
mitted and dle d Ber as beige, e e is x 

5 001 emienee, I... 
wings an Action of nd and Wif the | = 
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T— icici. 


— Mills and Snow-2 Bradſtocks?: Long and Hem- 207 


balls Caſe. Caſe. mings C aſe. ; 


thc parties had vemurred upon the Evidence, we ſhould have adjudg-. 
cy upon that Evidence, that a man cannot leaſe lands in which ge 
hath not any thing: And here, the Eſtoppel could not be pleaded, fo2 
the Oefendant hath pleaded the general Jfſue, but if he had pleaded 
Non demilir, then the Eſtoppel ſhould have holden place, 


Paſch. 3x Elix. In the Common Pleas. 
CCLXXXVII. Mills and Snow balls Caſe. 


Jury did ſurmiſe at the Bar, that he was a Tenant in Anctent , | CDF 
vemeſne, and had his Charter in his hand, and p2ayed to be men 
ecc..pted from the Ny — diſcharged but the Court did not regard gow luer 
tc, but cauſed him to be n. And Windham fatd, that he might have 10. : 42. 
his remedy againſt the Sheriff, and Nelſon P2zothonotay ſaid, it he 
tao made default and loſt 8, he might ſhew his Charter in the 
Exchequer upon the Amercement eſtreated, and there he ſhould be 
diſcharged : In that Caſe, it was holden by the Court, That if a 
offinent be made of a Houſe, and the Decd be delivered in the 
ſe without other circumſtance, the ſame doth not amount to a 
Liveryof ſeifin, but if he do any act by which the intent of the Teak. ey of ia 
fo2 appeareth that the Feoffee thould have Livery and Seilin, as if 5. 
the parties go of purpoſe to the place intended to paſs, to the intent 
that the Deed may be delivered in that kind, the tame voth amount 
to @ Livery, by Anderſon, and the whole Court. 


Mich. 32 & 33 Eliz. In Communi Banco. 
CCLXXXVIII. Bradſtocks Caſe. 


Obert Bra4ſtock ſeſſed in Fee of certain Lands, made A Feoffment 
in Fce to the uſe of himſelf in tail, and — want of tuch Mue tg **<- 
Ty. uſe of John Bradſtock, his B2other in tail, and fo2 want of ſuc . 
ſſue to the uſe of Henry Bradſtock, another Bꝛother in tail, Pꝛovided Cndiriow: 
always, That if the laid John 02 Henry do go about to avoid anp eſtate 
demiſe by Copy, made oz to be made of the Pzemiſſes, o2 any part 
eof, that then his eſtate ſhould ceaſe. Robert died without flue, 
John kntted and levyed a Fine, Sur conuſans de droit come ceo, &c, of the 
Land: And the opinion of the whole Court was, That this Fine was 
not any offence againſt the ſaid Pꝛoviſo, foꝛ theſe wozds ( made 02 tobe 
made) do not extend to eſtates made o limited by the ſaid Feoftment, 

but only to eſtates beſoze made, and to be made atterwards. 


Mich. 31 & 33 Elie. In Communi Banco. 
CCLXXXIX. Long and Hemmings Caſe, 


Aa Quare 1 — by Long againſt Hemming and the Biſhop of Glou- 
4<{ter,vc the Church of Frombiller,upon the pleading the Ide wag, At Fe > 
ho. Long Father of the Plaintiffdid enfeoft the Plaintiff of the Han: 
Q of From. to whith the Anvowſon of the ſaid church was appenoant 
befoze he gꝛanted the Advowſon to one Strengtham who g2anted it to the 
Def, 92not. And the Jury gave a ſpecial Aer dia, ci. Chat theAbbot 
of'S was ſeiſed ok a capital Peſſuage in Frombiller, & of one 1 
d E , 


Quare Impedit 


— 
Caſe. 


Debt. 


Sky. 31. 31. 
1 Cro. 797. 


Owen. 42. 1. 
2 Rol. 523. 


Roll. Tit. Co- 
venant pl. 72, 


Acres of Land there, And that there was a TenancÞ holden of the 
ſaid capital Beſſuage by ſuch-Services, and that the ſald capital Mel. 
ſuage had been known time out of mind, by the name of the Wanoz 
of Frombillet, and that the Advowſon was appendant to it, and con- 
veyed the ſald capital Meſſuage and Advowſon to the _ by the dil. 
ſofution, and from the King, to the ald Thomas Long, who lo ſeiſed, 
without any Deed did enfeoff the Plaintiff of the ſatd Panoz, any 
made Livery and Seiſin upon the Demeſnes, And that the ſatd Tho. 
mas Long by his Decd made a grant of the ſaid Advowſon, to the ſaid 
Strengham, and afterwards the Free-holder attoꝛned to the Plaintiff; 
And by the clear opinion of the whole Court, here is a ſufficient Wan- 
oꝛ to which an Advowſon may be well appendant, and that in Law 
the Advowſon is 9 to all the Manon, but moſt pzoperly to the 
emeſnes, out of which at the commencement it was derived, and 
therefoze by the atto?nment afterwards, within conſtruction of 
Law hall have relation to the Livery, the Advowſon did paſs inc 
ded in the Livery : And the grant of the advowſon made meſne be- 
tween the Livery and the attoznment was void; and afterwards ug: 
ment was given, and a (Urit to the Biſhop granted fo2 the Plat 


CCXC. Mich. 31 & 33 Eliz. In Communt Banco. 


Made a Bill of Debt to B. fo2 the payment of twenty paunds 

at four days, ſcil. five pounds at every of the (atd four daps, and 
in the end of the Deed, covenantedand granted with B. his Executoꝛs 
and Adminiſtratozs, that if he make default in the payment of any of 
the ſald payments, that then he will pay the reſidue that then ſhall be 
un pald; and afterwards A. fails in the firſt payment, and befoze the 
ſecond day B.bzought an action of Debt fo2 the whole twenty pounds, 
It was moved by Fuckering Serjeant, That the Action of Debt did not 
ive befoze the laſt day encurred 3 And alſo if B. will ſue A. befoze the laſt 
day, that it ought to be by wapof covenant, not by Debt: But by the 
whole Court, the action doth well lye fo2 the manner, fo2 it one cove- 
nant to pay me one hundꝛed pounds at ſuch a day, an action of Debt ly- 
eth, a fortiori, when the wozwds of the Deed are covenant and grant, 
fo the wozd covenant ſometimes ſounds in covenant, ſometimes in 
contract, ſecundum ſubjectum materiæ. 


Mich. 32 & 33 Eliz. In Communi Banco. 
CCXCI. Lancaſters C aſe. 


Ai Jnfozmation was againſt Lancaſter fo; buying of pꝛetended 
nights & Titles upon the Statute of 32 H s. And upon not gutity 
plcuvend, Jt was found ny oe Plaintiff, æ it was moved in arreſt of 
Judgment, becauſe the Jntozmer had not purſued the Statute,in this, 
that it is not ſet fozth, that the Defendant no2 any ot his Anceſtors, oz 
any by whom ye claimed, have taken the p2ofits, &c. and the ſame was 
[den a good, and material Exception by the Court:t although it be 
ayed in the Infomation, that the Þlaint. himſelf hath been in poſſeſ- 
ſion of the Land by twenty years betoze the buying of the pꝛetended 
Title, fo2 that is but matter of argument, & not any expꝛels allegas 
tion,fo? in ali penal Stat. the Plaintiffought to purſue the very words 
of the Stat. and therefoze by Anderſon, Jt hath been adjudged by the 
Judges of both Benches, that if an Jufozmation be exhibited upon the 
Stat. of Aſury, by which the Defendant is charged fo2 the taking of 
twenty pounds fo2 the Loan and fozbearing of one hundzed pounds 
ſoꝛ a year» there the-Jntozmation is not good, if it be not alledged 
RET in 


w aud the hn "Matheſon aud 
wsbaries Caſe. Trots Caſe. 


n it, that the {aſd twenty pounds was any c 
n ET means: And in the pztncipal ü n 02 Be 


ſafd, Judgment was arteſted. 
Mich. 32 & 33. Eliz In the Common Bench. 
CCXCI. Bagſhaw and the Earl of Shrewsburies Cafe. 


Mich. 31 & 32. Eliz. In the Common Bench. 
CCI. Matheſon and Trots Caſe. 
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the death of the ſain Sir Anthony, the ſaid Edward entred into t 
Deſcent, where Land to him deviſed by the ſald De yiſe; and leaſed the ſame to the Plain. 
tokes away en- l if, &c. And it was moved here, it this dying fetſed of Henry of the Lands 
tie. in Hertford, and deſcent to his Heir, ſhould take away the Entry of E- 

ward the Devilee. And by Anderſon Elxerly, If here upon the whole mat- 
ter be a deſcent in the Caſe, then the Entry of Edward the Deviſee is 
taken away, although that the Deviſee at the time of the deſcent had 
ot any Action o2 other remedy, fo2 it ſhall be accounted his folly that 
he would not entee,and pzevent the ar 0 But VVindham,Periam,any 


— —-— 


2 Lea. 14 VValmeſly Juſtices, were of a contraty 0 Foz a Devilee by a 
Ce. 92% Devile hath but a Title of Entry,which not be bound by any Def- 
3 Ho. 145- cent, as Entry fo Mortmain, fo; Condition bzoken. And after long de⸗ 
®"" liberation they all agzeedthat there was not anyDeſcent in cheCale,foz 
p eviſe, anddeath of Tye Devilo2,the Frank-tenement in Law, 
andtheFee was veſted in theOeviſee Edward:Ard then when the Queen 
ſeiſed, and leaſed the ſame during the Nonage of Henry, and the Lellee 
entred, he did wꝛong to Edward, and p bis Entry had gained a toxttons 
Eſtate in fee, although he could not be ſatd moperiy a. 2, no? an 
batoz: And afterwards when Henry after his full age, when by his In- 
enture he lealed without any al Entrp, ut ſupra, and by cotour 
400 bh bis Entry havgataed a wjongful Poſſeſſion in Fee: anh then age 
an : and then 
paping of in to Henry, no2 the walking of Hen the Land 
thout an id n 


| | claim, did not gatn any Seiſin cohim: Oſo be 

was never of the Land, and could never dye ſeiſed, and then no 

Deſcent ; and then the Entry of Edward was lawful, and the Leaſe by 

— Blanik. the Plaintiff was good: And ſo Judgment was given foz 
atn | 


Mich. 32 & 33 Eliz. In the Common Bench. 
CCKCIV. Greenwood and Weldens Caſe. 


12 a Beplevin en Greenwood and Velden; The Defendant made 
Conulans as Bayliffto Jobn Cornwallis, & ſhewed how that ſeven acres 
vr Land called. Pilles , ts locus in quo: and at the time of the taking 
were holdenof the ſaid Cornwallis by certain Rent, and other | 

fozKent arrear he made Conuſans, as Dapiln to Cornwallis, Thr 


| pleaded-out of t of Cornwallis, upon which they were at 
Aſſue: it was coundthat ri Plaintiff is leb en Acres cal. 
ied Files, hoden of Cornwalſis, ut ſupra : But the Jury ſay, That loouii 


quo doth contain two acres, which is called Pilles, and acres 
are, and then were, holden of Agmondeſham of the Middle-Temple: And if 


Replev in. 


the whole matter, videbitur Curiz, &c. And. by the on of thc 
whol our out of his Fee uponthat matter ts not found; to al 

de found, that he two acres be holden of Ag, yet it may 
ft s Lo z e andthe wb 
the Fee of Corawallis: And tt eto fo2the incertainty of the Uervic; 


A. Venire facias de novo Wag awar! 
fy Ach, 3 & 33. Flix, In the Common Bench. 
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laintiff. a hund2ed pounds in Trinity Term then nert enſuing, 

auen that the Term began 7 Junij after: And upon Non — — 
ed, it was found fo2 the Plaintiff. And it was moved in arreſt of Judg⸗ 
ment, That it appeareth upon the Declaration. that the Plaintiff hath- 
not cauſe of Action, fo? the Trinity Term intended is not yet come, fo2 
the day of the Aſſumpſit fs t efifth of June, and the fourth day was the - 
firſt day of the ſaid Term, ici. the dap of Eſſoins, and the ſeventh day 
4. die poſt, and then the pꝛomiſe being made at the day afo2eſard, after 

Commencement of the ſaid Term, the ſame is not the Term in- 
tended, but the Plaintiff muſt expect the perfozmance of, the p2omiſe 
until a _ after : And of that opinion was Anderſon, but the thꝛee o⸗ 
ther Juſtices were ſtrongly againſt him to the contrary, fo2 by com- 
mon intendment amongſt the people, the Term hall not begin until 
.diepoſt, and Io it is ſet down uſually in the Almanack; And afterwards 
Judgment was givenfo2the Plaintiff | 


CCICVI. Mich. 32 & 33. Eliz In the Common-Benceh. 


Serjeant came to the Bar, and ſhewed that A. Tenant in co 2118.42. 
tail, the Remainder over to B. in Fee. A. foꝛ a great ſum ot mony . 
the Land to l. S. and his Deirs, andfo2 aſſurance, made a Feoffment ' — 
in Fee, and levied a Fine to the ſatd 1. S. to the uſe of the ſaid 1.8. and . 
his Heirs: And note that by the Jndenture of Bargain and Sale, A. Co 224. 
covenanted to make ſuch fu Aſſurance within ſeven days, as the 
I. S. 02 his Heres: 02 their Council ſhould deviſe: And ſhewed, that 
aſſurance was made, the ſaid IS. died, his Son 
within age: And now by adviſe o Council, and of 
it was deviſed that fo? ſuch further afſur- 
atice and cutting off the atnder, a common Hecobery ſhould be 
in which the ad Infant ſhould be Tenant to the Precipe, and. 
vouch the Uendoz,and becauſe that the ſatd Term ofſevenyears com e 
is almoſt erpired, and that the ſaid Kecovery is intended to be unto b. ac toc 
the uſe of the ſaid Infant and his Heirs, it was pꝛayed that ſuch a nie- by tus Guard. 
covery might be received and allowed. And two Pzeſidents in ſuch . 
Cate were ſhewed in the time of this Queen: one the Caſeof the Earl 
of Shrewsbury, and the other one VViſemans Cale: But the Tuſtices were 
very doubtful what to do; But at laſt unon good aſſurance of people 
vf good Credit, that it was unto the uſe of the Jnfant and upon the ap- 
earance of a good and ſufficient Guardian fo2 the Infant in the Beco- 
, who was of 1 anſwer to the Infant if he ſhould be de⸗ 
ceivedin the paſſing of that Kecoveey ; and upon conſideration had of 
the two Preſidents, and upon Affidavit made by two Witnefles, that the 
ſaid intended Recovery was to the uſe of the Infant, the Recovery 
was received, and allowed. 


and 
the 


Mich. 32 & 33 Eliz. In the Common Bench. 
CCICVII. Cottons Caſe. 


T was found by ſpecial Der dict, that Berwich and Teſdel ſeffed of cer- ns Sent 
tain Lands, conveyedthe ſame to Sit Thomas Cotton fo2 life, the Ne. 
r to V Vil. Cotton, & primogenito filioſuo, & hæredi maſculo, & fic de primo- Co. 2 Iaſt. f 19. 
genitd ad primogenitum dict. V Villiam, the ſiemainder to the right Heirs of cc. 2:5. 
the body of Sir Tho. Cotton, and V Vil. Cotton lawfully iſſiing, the Ke- 
mainder to the right Heirs of Sir Tho. Cotton: VVil. had Jſſtre a Son 
bozn here in Eng. and went beyond Sea to Antwerp, and there continu 
ing, and his Son being within age. in England, Sis Thomas _ 
| E 2 ble 


—— — 


Cottons. 
Caſe. 


Elates. 


Tails 


levied a Fine of all the Land, ſur conuſans de droit come ceo, bc. And after: 
wards by Indenture convenanted to ſtand ſetſed to the uſe of himſelf 
fo? lite, and afterwards to the uſe of Rober Cotton His Son in Fee: Wil- 
liam Died at Antwerp, his ſaid Son being within age in England, Sit Tho, 


Cotton die d, Robert entreD, and lcaſed the Lands to? years to Sary, and 


the Infant Son and Heir of William lealed the Land to one Chewn at 
Willi, who entrcd and ouſted Sary, who thereupon bꝛoug t Ejedtione firmæ. 
It was here holden by the Court, that Sir Tho. Cotton was Tenant foz 
life the, Gematnder to William fo2 term of his lite, the Remainder to the 
Heirs of both their bodies iſſuing: So as unto one Woyetp Sir Thomas 
Cotton had an Eſtate tail dependant upon the ſaid Eſtates fo; life; and 
ſothe Fine levied by him was a Bar to the of William fo; a Mopety. 
And as to the other Moyety they held that the ſaidFinewas not any Bat, 
but that the party intecefſed at the ſame time might avoid the Fine at 
any time during his Nonage, & five years after,to2 Wil. his Father was 
not bound by the Statute of 4 H/ becauſe at the time of the Fine levied, 
he was beyondthe Seas, and although he never returned but died there, 
yet by the equity of the Statute his Iſſue ſhall have five years after his 
death to avoid the Fine, if he were of full age, and if he were wi 
age, then during his Nonage, and five years after. At another day the 
Cale was argued and put in this manner, vi Lands were given to Sit 
Thomas Cotton f02 life, without Jmpeachment of Waſt, the Kemainder 
over to Cheny Cotton his eldeſt Son, & primogenito filio & hæredi Maſculo, of 
the ſaid Cheny, & ſic de primogenito filio in primogenitum filium, the Rematnder 
to the Heirs Wales or the body ofthe 1atd Cheny,  foz wantofſuch Jſlue, 
the Kemainder to Wil. Cotton his ſecond Son, & primogentio filio, in primo- 
enirum filium, the Remainder over to the ſaid Sir Thomas, andthe ſaid 
Willam, andthe Heirs Wales of their bodies lawfully begotten. Cheny 
Cotton died without Jſue, William having Jſflue, went beyond the Sea 
Sir Thomas Cotton, 19 Ela. levied a Fine with Pzoclamation , and af 
terwards William the Father died in Antwerp, his Son being within age, 
Sir Thomas by Jndenture limited the ule of the Fine to htmſelffo? lite, 
the Kemainder over to Robert Coton his third Son in Sir Thomas 
died (but it doth not appear at what time) William the Son bein 
within age entred (but non conſtat quando) and 31 Elia. leaſed the Lands 
to the Defendant at CUtll, Drue Ser jeant argued fo2 William Cotton. And 
he conceived, that William the Father had an Eſtate-tatl, and then the 
entry of William the Son was congeable fo2 the whole: But admitting 
that it is not an Eſtate-tatl tn V Villiam the Father fo2 the whole, vet he 
hath by the lecond emainder an Eſtate-tail in the Woyety, and then 
his Entry good as to one Boyety 3 and then Robert being Tenant in 
Common ot the other Bopery, hid Teflee without an actual Duſter can- 
not maintain an Hectionæ firmz agatnſt the Leſſee of his Companion. 
And he conceived here is a good Eſtate-ratil in V Villam Cotton by vit 
tne . the 9 Wo WER —— & _— Maſculo ipſius 
Guliel. & fic de primogenito filio in primogenitum filium, &c. accoꝛding to 
the Statute of V Veſt, 2. the will of the Donoz ought to be 8 red, 
and here it appeareth that the intent of the DOono? was to create an 
Eſtate-tatil, although the woꝛos of the Limitation do not amount to ſo 
much. And the Eſtates mentioned in the Statute afozeſatd, are not 
Nules fo Entails, but only Examples, as it is ſaid oy Ivor, 33E3 F. 
Tail 5. & ſee Robeiges Caſe, 2 E. 2. 1 Ficz. Tail: and 5 H.; 6. Tandgivento As 
and B. wxori ejus, & hæredibus eorum & alis beredibus dicti A. {i dict. hæredes de 
dictis A. & B. excuntes obierint fine hæredibus de fe, &c. nd that was holde a 
good Entatl; ſoa gitt to one and his Heits, ſi hæredes de carne ſua habuerit, 
& ſi nullos de carne ſua habuerit revertatur terra, Ad aDJUDgev a good tail: 
So 39 E. 3. 20. Land given to husband and Cite, & uni hæredi de cor- 
pore ſuo ligitime procrtat. & uni hæredi ipſius heredis tantum, And that was ho!- 
den 


— 
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den a good Tail; and ſo he concetved in this Caſe, that although the 
wozds of the Limitation are not apt to create an Eſtate-tail accod- 
ing to the phꝛaſe and ſtile of the ſatd Statute of V Veſt 2. yet here the 
intent of the Oonoꝛ appears to continue the Land in his Name and 
Blood, fo2 V Villiam the Son could not take with his Father by his Limt- 


tation, fo2 he was not in erum natura, and therefoze all ſhall veſt in V Vil- 


liam the Father, which ſee 18 E.z Fitz. Feoffments & Faic. 60. Now it is to 
ſee, if upon the Limitation to Sir Thomas Cotton and V Villian his So 
by whic the emainderts limited to Sir Thomas Cotton and V Villia 
and the Heirs Wales of their bodies iſſuing, the ſatd Sir Thomas Cotton 
E Wil. have a jopnt Cſtate-tail; in reſpec that the Jſſue of the body of 
the Son, may be Heir of the Body of the Father: and ſo becauſe they 
might have one Heir which ſhall ve —_— to his Land, it ſhall 
be one entire Eftate-tailinthem : But he conceived that they are ſe- 
veral Eſtates-tail, and that they are Tenants in Common of an Eſtate 
tail, 3 & 4 Phil. & Mar. Dyer 145. Land given tothe Father and Son, 
and to the Heirs of their two Bodies begotten, the Remainder over in 
Fee, the Father dieth without other Jflue than the Son only, and af- 
terwards the Son dieth withou Iſſue, a ranger abates: Oz if the 
Son hath made a Diſcontinuance, if ye in the Kematnver ſhall have 
but one 92 two ſeveral Formedons was the Queſtion, And by Saun- 
ders, Brook, und Brown, but one Formedon, and Quzre left of it; pet ad- 
mitting that, yet notwithſtanding that, it mighc be that they had ſe- 
veral tall 17 E. 3-51.75. Land given to a man and his Siſter, 
and to the Heirs of their two Bodies iſſuing, they have ſeveral Eſtatcs 
tail, and yet one Formedon, And ſee 7 H. 4. 85. Land given to a man 
and his Mother, oꝛto her 41 ＋ in Tail, yere are leveral Entails 
And here in the pꝛincipal Caſe, Sir Thomas Cotton hath one Mopety in 
Tail erpecant upon his Eſtate fo2 lite: and therefoze as to the Woyety 
r Thomas Cotton he is bound by the Fine. And the other Boyety 
isleft in the Son, who may enter os Foxfeiture upon the alienation 
made by his Father, as well in the lite of the Father, as afcerwards, 
Now after this Fine levied, the entry of V Villiam the Son by virtue 
of his Rematnder is lawful after the death of Sir Thomas, although 
that VVilliam the Father was beyond the Sea at the time of the Fine 
levied, and there afterwards died, V Villiam the Son being within age. 
The wo2ds of the Statute of 4 4.7. are, Other then Women Covert, 
02 out of this Realm. cc. ſo that thev oꝛ their Heits make their Entry, 
ct. within five years after they return into this Land, cc. So that by 
the bare letter of the A, VVill. the Son hath not remedy, no? relief 
by this Act againſt the Fine, becaule that William, the Father died be- 
yondthe Sea, without any return into England; yet by the Equity ofthe 
Statute he ſhall have five yearsto make his Claim, alrhough his Fa- 
ther never return, fo2 if ſuch literal conſtrution ſhould be allowed, it 
dbe a meat miſchief, and it ſhould be a hard Expoſition, foz this 
5 to betalen by Equity, as it appeareth by diverle Caſes, 


tatute 0 4. 
19 H.8.6. Mp Uncle doth diſſeiſe my Father, and atterwards levies a 


Fine with P2oclamationsz my Father dieth, andafcer within five years 
my Uncle dies, that Fine is no Bar to me, yetthe Erceprion doth not 
pelp me, fo2 J am Heir to him that levied the Fine, and ſopztvy to it, 

t my Titleto the Land, is not as Beit to mp Ancte but to my Fa- 
ther: So if an Inkant after ſuch a Fine levied, dieth befoze his full age, 
his heit may enter within five yeacs afcer, and yet that Cale is out of 
theLetter of the Statute. And by Brown and Sanders, It rhe Diſſeiſee 
dieth, his CUife enteint with a Son, the Diſleiſoz levicth a Fine, the 
Son is bon, although this Son is not excepted erpzeſly by the wozds, 
becauſe not in rerum natura at the time of the Fine levied, gc. yet uch 
an Infant is within the equity ana meaning of the ſaid Statute. 
See the Caſe betwirt Stowel and Zoucb, Plow. Com. 366. And by bm 


cy 
Caſe. _ 


It was holden, 6. Eliz. that an Jnfant bzought a Formdon within age, 
and adjudged maintainable, although the words of the Statute be, 
That they ſhall take their Actions 02 lawful Entries within fipe pears 
atter they come of full age: And he alto argucd, that here, when Sir 
Thomas being Tenant fo2 life, levyed a Fine, which ts a Fozfeiture, he 
in the Remainder is to have five years after the Fine levyed, tnreſpce 
of the pꝛelent fozfeiture,and alſo five years after the death of the Te. 

ant fo2 {ife:And that was the caſe of one Some adjudged accoꝛdingly in 


The Common Pleas: It hath been objected on the other ſide, That the 


Dcfendant entring by coloꝛ of the Leaſeat Wit! made to him by wil. 
liam who was an Jnfant,that he was a Diſſeiſoꝛas wellto the Jnfantag 
to the Leſſo2 of the Plaintiff, who had the Woyety as Tenant in com- 
mon with the Inkant, and then when the — of the Plaint ift entred 
upon the Defendant, and leaſed to the Jlatntift,and oye Defendant en. 
entred and ejected the Plaintiff, he is a Difſeiſoz; to w ich he anſwered, 
That the Defendant when he entred by the Leaſe at Will, he was no 
Dilleiſo?, fo2 ſuch a Leaſe of an Infant is not votd, but only voidable 
&c.and then a ſufficient Leaſe againſt the Plaintiff,although not a inſt 
the Inkant. Beaumont Serzeant,to the contrary; Dp this manner of gift, 
William the Son took nothing but the eſtate ſetled only in William the 
Father, but not an eſtate tail, by the woꝛds, hæredi maſculo, &c. And vo- 
luntas Donatoris, Without ſufficient woꝛds cannot create an eſtate tailʒ but 
where the intent of the Donoꝛ is not 12 the Law, the Law 
ſhall not be conſtrued accoꝛding to his intent: But this intent ſhall be 
taken accoꝛdiug to the Law. And he held that Sir Thomas and VVilliam 
had ſeveral eſtates in tail, and ſeveral Mopeties, and not one entire 
eſtate, and here, upon all the matter, Sir Thomas ig Tenant fo2 life of 
the whole, the fcemainder of one mopety to him in tail, the Femainder 
of the other moyety unto VVilliam in tail, and, rebus fic ſtantibus, Sit Tho- 
mas [evping a Fine ofthe whole, now as to one moyety which the Conu- 
ſ\o02 had in tail, the Fine is clearly good, and fo as ts that, Robert the 
Leſſo2 of the Plaintiff had a good Title, as to the ſaidmoyety; and ds 
to the other moyety he concetved alſo, that VVilliam ts bound, fo 
Statute ſhall not be conſtrued by Equity, but ſhall bind all who are ex⸗ 
peſly excepted, and that is not VVillam the Son, fo? his Father never 
returned,and then his Heir is not releived by the Statute; Alſo VVilliam 
ad a Right of Entry at the time of the Fine levyed, ici. fo2 the F02- 
iture, and becauſe he hath ſurceaſed the ttme,fo2 the ſatd Right of En- 
try, he ſhall not have now five years after the death of Tenant fon life, 
fo2 he is the {ame perſon, and the ſecond ſaving which pꝛovides fo2 fu- 
ture Kights, extends to other perſons than thoſe who are intended in 
the firſt ſaving, and he who may take advantage of the firſt ſaving, can- 
not be releived by the ſecond ſaving, fo2 no new title doth accrue to him 
in the Keverſion 02 Remainder, bythe death of Tenant koꝛ life,fo2 that 
title accrued to — by the fozfeiture, ſo as the title which he hath by 
the death of the Tenant koz life, is not the title which firſt accrued unto 
him: Alſo vy this Forfeiture 


the eſtate 1 is determined, as if Te- 
nant fo2 life had been dead; fo} Tenant aFeoffment in 


if 2 life maketh 
Fee, the L 8 have a Writ of Entry ad terminum qui prætesijt. Fitr. 
201. which pꝛoves, that by the Fozfetture the eſtate is determined, and 
then no new title doth accrue to him inthe nemainder, by the death of 
the Tenant fo2 life, but that only which he had befo2e the alienation, ſo 
that his non claim after the five years ſhall bind him. Then, when 
VVilliam the Jnfant having a Kight to a mopety, and Robert the Leſſoz 
of the 23 a Right to the other moyety, and the Jnfant leaſeth 
unto the Defendant at Will, who entreth, now is he a Oiſſeiſoꝛ as 
well to Robert as to the Ankant: Then ik the Defendant be Otlleiſo2 
and hath no title by the Jnfant, Robert who hath Right in a moyety 
may well enter into the whole, fog he hath the poſſeltion per my & per 
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tout by his Entry, and then when the Defendant doth eject him, he hath 
good cauſe of Action. And after at another day the Caſe was moped, 
and it was agreed, That fo2 one moyety the Jnfant is bound, fo; Dir 
Thomas had an eſtate tail in a moyety, fo2 he was Jſſue of the body of 
the Conuloz: But fo2 the other moyety,the Fine levyed by Tenant for 
life, William the Father being then Tenant beyond the Sea, Jt was 
holden by Anderſon, Windham, ana Walmeſly, that the Infant mas nor. 
barred, notwithſtanding the objection aboveſald, That William the Fa⸗ 
ther never returned into England, and notwithſtanding the wo ds of the 
Statute of 4 H.7. And by Walmeſley, If an infant make his claim with- 
ih age t is ſufficient to avoid the Fine, and yet the ſaid Statute ſeems 
to appoint to him time within five years after his full age, ſo that ac- 
coding to the very wozds, a claim made befoze 02 after thould be vain, 
yet in Equity, although he be not compellable to make his claim until 
the time allowed by the Statute, yet if he make it befoze, it is good 
enough. And by Anderſon, Although that V Villiam the Father did not re- 
turn, yet if he makes not his claim within five years.after the death 
of his Father being of full age, and without any tmpedtment, &c. he 
ſhall be barred. It in ſuch caſe a man hath many impediments, he is not 
compellable to make his claim when one of the impediments id remov- 
ed, but when they are all removed. So it the Anceſto? hath one I; -; 
ſaid impediments, and dieth befo2e it be removed, and his Heir is with- 
in age, 02 hath other impediment, he is not bound to make is claim till 
five years after his impediment is removed. And Somes caſe cited betoꝛe 
was holden and agzeed to be food Law, fo2 the Fozfeiture may not be 
known unto him. And as to the objection againſt the Leaſe at C111, be- 
cauſe it was made by an Jnfant, and no Rent reſerved upon it, 8 the 
Leaſe made upon the Land, and therefore the Leſſee ſhould be a Diſſei⸗ 
ſoz, To that it was anſwered, Be the Defenvant a Diſſeiſo2, oꝛ not, tt 
is not material here, fo2 if the Plaintiff had not title accoꝛding to his 
Declaration, he cannot recover, whether the Oefendant hath title oz 
not, fo2 it is not like unto 1 where the very poſſeſſion without 
other title is good, contrary in ns againft all who gave not title, 
but in Ejectione firmæ, if the title of the Plaintiff be not good and ſuffici- 
ent, be the title of the Defendant good o2 not, he ſhallnot recover:Any 
afterwards Judgment was given koz the Defendant, Hill. 3 3. Ein. 


Mich. 31 & 33 Eliz. In Communi Banco. 
CCXCVII. Cheny and Smiths Caſe. 


N an EjcQione firme by Cheny and his Wife againſt Smith : The Plain- 
tiffs declared upon a Leaſe made by the Paſfer of the Houſe 9 Col- 
bge of S. Thomas of Acons in London to 1.5.who aſſigned it over to Knevir, 
who by his UWilldeviſed the ſame to his Wife, whom he made alſo his 


Executrix, and dyed, and afterwards ſhe took to Dugband one VV. 
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Mich. 32 & 33 Eliz. In the Common Bench 
CCXCIX. Te Lord Cobham and Browns Caſe. 


'T* between the Cobham and Brown, was, that the ab- 
bot o Jong tbo of the Manno of Graveſend in the y — 
ot Kent, which h Hann doth extend to he Pariſhes of Suez nd, — 
Milton, and that the ſaid Abbot and all NAT &c. time out of 
mind. &c. have had a Water-Coart ſaw Mannoz, which 
Court had been holde at Graveſend fad Dole in the end of it, and that 
all the Inhabitants within the ſald Ges, which have Boats ei 
ther entirely o2 joyntly with others, and have uſedto tranſpozt o2 car- 
Bak er ers from Graveſend ta London, & e contra, and have uſed to 
lint at the fl fd Cent en be claw aid Bavge 0 Se i1h 
0 
and 5 1 — 2 -men 


nd, 
atozeſatd. _ 
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The Lord Cobham and 
Brownes Caſe. 


in the ſaid Pariſhes, yet the ſame doth not pꝛove that every part of 
id Pariſhes is within the ſaid Wanoz, and if it be not ft e Pꝛe⸗ 
ſcription may extend as well to all the County of Keny as well as to 
the ſaid two Pariſhes, fo2 ſuch a P2eſcription cannot bind but thoſe 
which are Tenants of the ſaid Yanoz, and cannot extend to ſtrangers, 
which ſee 21 H. 7. 49. The Caſe of Pound-bzeach. Secondly, it ts not 
alleadged here, that the Steward ought and had uſed to aſſeſs Amerce- 
ments, fo2 by the common Law no Steward hath authozity to aſſeſs 
Amercements 92 Fines in a Court Baron, fo2 there the Suito2s are 
Judges # not the Steward; a that this Water-Courtis a Court Ba⸗ 
ron, it appeareth by the Declaration, fo? there it is ſaid that it is a 
Court belonging to ſuch a Wanoz, and that prima facie ſhall be meant a 
Court Baron, if the contrary be not ſhewed, vi. Firz.75-g. Thirdly it is 
not ſhewed that the Amercement was affered, which fee ib. 75. Harris 
Serjeant, to the contrary : This Court => the whole matter is in 
nature of a Leet fo2 the retoꝛmation of mil oꝛders between the Wa: 
termen, and the p2eſcription here will warrant ſuch a Court well e- 
nough,And there are manyCourts in England which are not Court Ba- 
tons, but grounded upon Preſcription, 40 E. 3. 17. The Court befoze 
the Chancello2 of Oxford, Pzeſcription to have Swan mote, and it is rea- 
ſon that this Preſcription ſhould hold place, fo2 here is quid pro quo, fo2 
Watermen receive their carriage and loading at this B2zidge, andalſo 
diſcharge theirloading there, and they uſe to faſten their Boats there, 
and therefo2e in lieu of thatbenefit, it is reaſon that they be attendant 
at the Court which is upon the,ſaid Bzidge, and upon that reaſon is 
the Preſcription of Toll Travetſe, 5H. 7. 9. And to have a Land Bird, 
2 R. 3. 15. And Toll of every Ueflel which paſſeth the Aitver, 21 H.7.16. 
And this Court may be a Court within the Paas and yet no Court 


Baron, but in the nature of a Leet, and the Pꝛeſcription ſhall be good 
in Law by reaſon of the recompence to the Duito2s, and then, if it be 
not a Court Baron, but rather in the nature of a Leet, then it follows, 
that the Suitoꝛs are not Judges but the Steward; and it behoves not 
to pzeſcribe foꝛ the Amercement, fo2 that is incident to a Court Leet, 
{02 otherwiſe how can the Suito2s be compelled to do their ſuit at it,o 

their defaults, oꝛ contempts at the ſame be puniſhed ? and as to the af- 
fering of the Amercement, it needs not here, fo? it is a Fine fo2 the 
open contempt, and deſpite done unto the Court, and not an Amerce- 
ment, and it may well be aſſeſſed by the Steward alone, vi. 23 H. 8. Br. 
Leer, 37. Drill Serjeant, to the contrary: Fo2 this Preſcription is not 
reaſonable, to dive ſtrangers to do ſuit at a Court Baron, fo2 there is 
ſufficient conſideration in the Cale of Tenants of the Manoz;fo2 it may 
be at thebe IT = Tenancies were given upon ſuch conſideration 
to do ſuch ſuit : But in the pꝛincipal caſe, the Pꝛeſcription is their 
ground, and therefoze unreaſonable, becaute without conſideration, 22 
£.4 43. ſee the caſe there, and 21 H. 7.20. A cuſtom alleadged, that if 
any Tenant diſtrain the Beaſts of another Damage Fealant, That 
he ought to bing ſuch Beaſts to the pound of the Tozd of the Yanoz; 
and if not, That at the next Court he ſhould be amerced twelve pence, 
and the ſame was holden no good cuſtom , becauſe againſt common 
Right and common Law. Puckering Serjeant: It this Court ſhall be 
reputed in Law a Court Baron, then the Pꝛeſcription, fo2 the maner 
ofit is not guod, fo2 in ſuch caſe, the Amercement cannot be aſſeſſed by 
the Steward; But he held, that this Court is in the nature ofa Court 
Leet, and not a Court Baron, and a'l Jnhabitants ＋ 2 the Pꝛecina 
of it, are bounden to do their ſuit at it by reaſon of their N cp, + 
their trade there, ik they have Boats, 02 ſhares in Boats, and 15 

ourt is fo2 the better government of ſuch CUatermen,and the ererc 

and pzactiſe of their trade, and fo2 the redꝛelling of miſdemeanozs be- 
twixt them. and ſo this Court hath a 1 nenn 


Green aud Edwards 
Caſe. | 

inſtttuted koz the publick good, and if cuſfoms which coneern 
vate benefit ofany be allowable; as the ap and Burgelles L 
own pꝛelcr tie to have of every Tim which cometh in any Ship mes 
their Poꝛt, and put upon the Land 6.9. fo? Coll. Ser zr H. 16. A torriori, 
a Euſtom 02 Preſcription which concerns the pubffek good is tf 
is not ſtrange that ſuch Court hath been maintained by Preſeription, 
fo2 the Court of Srannerisfs ſo without any commencement 0? erexton, 
but by Cuffom. Andalthongh that Toll cannot be paf# at any Barker 
fo2 things bꝛought to Parket, but fo2 things ſofd, yet bycuffonr Toff 
be fo2 ev ry thing bzonght to Market, and fo2 the ſtanding of 

＋ of 
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des there; fo? icttrals is foꝛ the good of the Common- 
wealth, whichthing is the ground of the Pꝛelcriptton in the paneipal 
Cate, æ therefore the 511 2 in the manner of it is good: if 
t pjceripton be godd fo2 the Court, then to have a Steward to keep 
the Court, to affelſs Fines fo2 contempts and difo2vers ts good without 
any pe! Lore ſptton, fo2 it is incident to'ft, PeriamJuffice, Af it be a 
Court baron then cannot the Steward impofe oꝛ alſeſs any Fine: which 
Windham granted;but he ſatd tt is not a Court. baron, but a Court bypye: 
ſcription. Periam, It the Plaintiff claim it as belonging to his Mano, 
tt ſhall be intended a Cotirt-baron, but yet a man may have a Court 
within his ano by PI which ts not a Coturt-baton. Anderſon 
was of opinton that t ts not a Court-baron, fo2 although it be apper: 
taining ro the Wano?,yet that is not any pꝛoot᷑ that it is a Cottrt-baron; 
F02 a Leet may be appertaining to a Manoz. It was adjourned, 


Mich. 31 & 33 Eliz. In Communi Banco. 
CCC. Green and Edwards Caſe. 


Etween Green and Edwards the Caſe was this, Land is demiſed to 4 
fo2 nine pears, it he ſhall ſo long live, and if he die within the Term 
that B. his fe It have it durante toto reſiduo termini prædict. The Hul 
band dieth during the Term: Jf the Wife ſhall have the reſidue of the 
Term was the Queſtion. And by Periam e Walmeſly Juſtices, by the death 
of the husband the Term is determined, « thereupon nothing can re- 
main, elpeclally by way of grant, but by way of Deviſe it might be. Ser 
9 Eliz.253. A Leaſe foꝛ fozty years to 4. if he thall live ſo long, and if he 
dle within the Term, that E. his Cite ſhall have the retidue of the 
years: Where it was holden, that by the death of A. the Term is de 
termined, and then there is no reſidue, and ſo the Limitatton is void, 
vide 3 & 4 Phil. & Mar. 150. Anderſon, It the Dugband and Wife had been 
parties tothe Deed of Oemitle,then the refivue of the Term ſhould go 
to the Wife after the death of the husband: and this wozd (Terminum) 
ſhall not be taken fo2 the Jntereſt which is given to the Pusband, but 
fo2 the time, ſu it is as much as to ſay, that if the Pusband die befoze 
koꝛty years erpited, that then his TWite ſhall have the rAidue fo2 fozty 
yeats;and it is reaſon to make ſuch conſtructon rather than to couſtrue 
ſaid part of the Deed tobe void: Fo? if in the conſtruction of this 
zant, the Term ſhall be taken fo2 the Jntereſt, then the Limttation 
ſhall be void. And in all Gꝛants, the Deeds ſhall be taken moſt bene- 
fictally fo2 the Gzantee, and moſt ſtrongly againſt the Gzantoz, eſpect- 
ally utres — 4 valeat quam pereat: And here are ſeveral Gꝛants andſeverat 
Terms: But if ſuch matter be limited to the Aike not named in the 
Deed, all is void, fo2it is incertain when the Term ſhall begin, & it can- 
not veſt during the particular Eſtate, and it is not certain, whether 
the Hus band ſhall ſurvive the Term, oꝛ not. And by Walmeſly æ Windham 
e ſaid Limitation is meerly vold: As it a Termer grants all his 
erm fo? ſo many years as ſhall be behind alter his death, the ſame 
is a void Gzant, ko2 the Leſſee may over live all the Term, and ot 
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it is incertain when it ſhall begin: And in this Caſe this w | 
ſhall be taken fo2 the Intereſt, and not fo2 time, vide 35 HSRC CER 


203. vide Co. i. part, in the fedo! of Chedingtons Cala, this Caſe vouched, 


Mich. 32 & 33 Eliz. In the Common Bench. 
CCCI. Gawton and the Lord Dactes Caſe. 


N Debt upon Surpluſage of an Accompt by Gawton, againſt George 
Lom Daeres, Jt was (atd by Periam Juſtice, and not denied by any, 
tyat if I make J. S. my Auditoz, generally to take Accompts of all 
Bapliffs and Heceivo2s, that he is not a ſuffictent Aud out 
Patent; fo2 when a man is made an Audito? generally, he is an 
cer, and an Dfficer cannot be without a Deed. But ik a — 05 
cetver be accomptable to me, it is as cleer onthe other ſide, that 7 
appoint one to be my Auditozto take the accompt of him, pro hac vice b 
wo2d 3 which Anderſon granten: But if be afterwards takes an ac- 
compt of anp by fo2ce 02 colour of the ſaſd Warrant my Com- 
mandment, he is not a tent Auditoꝛ to ſuch intent, either to take 
the accompr, oz to aſſeſs the arrerages if the acco be found in 
arrear,o2 to make allowance it᷑ he be found in Surplulage: And by him, 
If one become my Bayliff of his own wꝛong. without my 1 
he is accomptable to me, but J am not compel ble to make him a 
allowance fo2 his Erpences about my buſineſs. And if J aſſign to uch 
Bapliff of his own wzong an Audittoz,he cannot make allowance of ſuc 
Erpences. Anderſon, Jt mp Auditoz make allowance to my Bapliff fo2 
any collateral Erpences, which he hatherpended in my affairs, whic 
do not concern my Wan, whereof he ts Bapliff, fuch allowance 
not bind me. And note, that in this Action the Plaintiff neclared t 
he was Baylif to the Defendant of certain Wanozs, Recetver of cer- 
tain monies,and ſo retatned, ad diverſa negotia procurandum 2 And pon ac- 
compt the allowance was made unto him fo2 his Board wages, and o⸗ 
ther Erpences in riding Circa negotia. 
ſhail not bind the Defendant 3 fo2 as Bapliff of a Wanoz, no Expen- 
ces ſhall be allowed unto him, but thoſe whichthe Bayliff expend⸗ 
ed within the Wano2: And it J retain one to go about my 
is not accomptable. Windham, M J retain one to follow mp , 
and deliver to him mony to disburſe in ſuch buſineſs,he is accomptable. - 
Anderſon, Jt is lo truly, but it is not in reſpect of the (aid Retainer, 
as he was Receiver, and if he expend moze than he hath received, 
doth it without Warrant and no allowance ſhall be made unts him. It 
Bayliff be found in Surpluſage in the concluſion of the accampt, 
Audito2 ought to enter. Allocatur ſuper determinationem Compt. in ſurpluſa- 
gi, (0 much fo2 fuch and ſuch Expences, allocatis allocandis upon the next 
accompt: But in this Cafeat appeared the Evidence. that the En- 
try uponthe foot of the accompt was, And ſo he is in Surpliuſage upon 
the determination of this accompt twentyſir pounds: But the Audits: 
examined, ſaid, that it was not his meaning toaltow unto him fo 
much, but only to find and erpaeſs the certainty of the wholr at X 
andfo refer the allowance of it ta the Defendant — — , 
ditoꝛ: and unon that the Court ſaid tothe Jury, they the Au⸗ 
ditoz, that they (ould find againſt the ia upon the matter 
hereis not any accompt,andlo no allowance;fo2 theatiowance if it ha 
beenacco2ding to Law ought to be entxed, before Allocatar, Ac. and 
allowance is as a Judgment, but here is not agy allowance, fo2 the 
Auditoz did refer the tame ta the Dofendant 2 But if the Jury doth 
not give cred:t to the Auditoꝛ, then ir moved the Jury . 
2 


by Anderſon, theſe allowances 3 Len. : 45; 
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ly that arty was Audito2 without Deed, and the findin 
of rhe acc — 21 18 1 in the Declaration, and the finding 
n of it. viz. That thePlaintiff was in Surpluſage upon 
the Leon of the accompt fo2 his Expences in riding Circa ne- 
gotia defendentis, And f02 his Board-wages twenty fir pounds, 


Mich. 32, & 33 Eliz. In the Common Bench. 
CCCIL Chamberlayns Caſe. 


Nthis Caſe it was moved, whether Beaſts taken in v / ie mam, might 
Owen. Rep. wp rhe gow me bythe 5 parte as his pꝛoper Beaſts: And it was 
ea ——3— — 1 —1 ny not be mtlk- 

n nd ope 
Dunes ne gels and (order then But if La 
in Withernam, becauſe they are tr to orge party in lieu of 
own Cattel, he ma may mtlk the, oz if they be Dren, 02 rea. 
AK otherwiſe he ſhould be at great charges of reping 

of them, and no 12 02 conſideration fo lt. Anderſon, 
— + —— rn nnd totheCommon-wealth: Fo2ift e Cons 

are 82 lked, the milk is loſt, and alſo the Cows impatred thereby, 


Mich. 31 & 33 Eliz. In the Common Bench. 
CCCIIIL. Byne and Playnes Caſe. 


umpſit. N an action upon the caſe by Byne againſt Playne, the 1Ilaintf(ff de: 
— — 218. 1 clared, ed, that whereas be htmſelf had recovered a 4 — Wird 
in the Court of the Queen in Southwark, holden befoze Omeſley Steward 
there fo2 the Hern of Loadon, the ſum of twenty pounds, and had ob 
tained out of the ſaid Court a Levari facias directed to the Baplitff to do 
erecution upon the Goods of the ſald Thomas Ward, which then were in 
the poſſeſſion ofletſion of the ſald Plaintiff; and where the ſaid Bapliff by vertue 
of the ſald TUrit was ready to have done execution of the ſaid Goods, 
the ndant came tothe now Platntiff, and aſſumed to him, that in 
conſideration that the ſaid —— would deliver to the Defendant the 
= Goods, that he would in fourteen days after Michaelmas next pap tu 
intifftwentypounds, oꝛ otherwiſe deliver to him the ſaid — 
— 5 in the mean time no other 12 CAR Unto lain and p20 
own Goods. And further tif halt — 
free — and regreſs to a 282 in oat the of the Defendant 
in the mean time. And upon Non. aſſumpſit pleaded, it was found bythe 
Jury, „that ſuch a Kecovery was in the —— andt 7 e Defen- 
did aſſume. cc. But — fay, that befoze the ccovery, 
— 117 Thomas Ward was of the ſata Goods as 7 5 his own p20- 
ere And, by Deed indented, — — bis Bzother R. W. in 
ation of a certain ſum ot mony, Proviſo, that the ſaid Tho. 
ard, notwithſtanding the ſaid ſale ſhould the 9228 ot on 
— kour ears: N not yet 
7 the year, andit᷑. at 
ſald T r Abo Ant he ner R. VVard 
the ſaid ſale And they further ſay, that the 
115 
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not ſhew where the ſald goods then were, but the exceptions were nor 
allowed, fo2 theſe matters are but inducement. and conveyance to the 
action, and not the matter, ozſubſtance of it. Another 7 Term was 
taken, becauſe the requeſt is not fufficiently alleadged, Licer ſæpius requi- 
firus, but that exception was not allo fo2 here the Aſſiimpſit is to 
pay at a certain day, nv en the requeſt is not material; but where a 
Acqueſt is parcel of the Aſlumplit, there an erpzeſs Requeſt ought to 
be tared, as if the payment ſhould be upon Bequeſt, As to the matter 
in Law, here is not any conſideration, fo2 the goods were not ſubject to 
execution, fo2 Thomas Ward had but a ſpecial pꝛoperty in them, but the 
general pꝛoperty was in R. V Vard, and ſo no cauſe to deliver them back 
to the Plaintiff; and here by the Uerdic the fozain title is p2oved; f02 
p2oof ought to be by Uerdic, which (ee Perk. « 54.4. & 7. R. 2.Tit.Bar, 24.1. 
Fo it appeareth, befoze the ſaid Recovery, Thomas (old the goods with 
p2omiſe, ut ſupra. Owen, Although it be found that R. VVard had the ge- 
neral pzoperty, yet Thomas had the ſpecial and pꝛeſent pzoperty, and 
that againſt R.V Vard himſelf, ſo that during the ſatd four years R. V Vard 
could not entermeddle with the goods; and though that no execution 
can be had agatnſt him who 328 ſuch a ſpecial pꝛoperty, pet that is not 
the caſe here, fo here one who hath the poſſeſſion'of certain goods, de- 
livers them to another, and tn conſideration thereof, he to whom the 
delivery is made 2omileth tore-deliver them unto theBatlee,oz to pay 
ſo much mony, is a good conſideration, when a lawful pzoperty oz 
title he hath who makes the Delivery. And of that opinion were allthe 
Juſtices, ko it appeareth, that the Plaintiff had a poſſeſſion of the ſa 
goods, and that the ſald Thomas Ward had a ſpecial pioperty, and becauſe 
of ſuch poſſeſſion was chargeable to an acton of the ſatd Thomas Ward, 
be it that the Plaintiff comes to the ſaid goods by bay{ment oꝛ Trover 
foz by Periam, if goods came to another by Trover, and he delivereth 
them over, he is ar ſwerable to him who hath right unto them: The 
elivery of theſe goods to = efendant, is a good conſideration, 
and the Ocfendant hath benefit by the uſe of them, and the pꝛoperty ot 
the goods is not to be argued in this caſe, but the Delivery to the Oe- 
fenvant is the only matter: And becauſe the Delivery of the goods to 
the Defendant, and the Aſumpſit upon it, tt was holden, although the 
goods were not liable to execution, yet the Afſumpſit was good, and 
afterwarys Judgment was given koz the Plaintiff. 


Requel?, 


Mich, 32 & 33 Eliz. In Communi Banco. 
CCCIV. Vandrink and Archers Caſe: 


I 7 Andrink bz0ught an actionuponthe caſe againſt Archer, and declared, "= v. 
V that whereas he himſelf was poſſeſſed of twenty Ells of Linnen = 


dant by Trover, and he knowing the ſaid goods to be the goods of the 


long 


ready to deliver them to the 

the Plaintiff 2 demur 
Pleas are in- 
argument, fo2 the 


bis own goods, 33 H. 8. Br. Adton 


ſuc 


Vandrink and — 


ſr le caſe, 109. Jn an action upon the-taſe the Plaintiff declares, that 
the Defendant found the goods of the Plaintiff, and delivered them tg 
perſons unknown, Non deliberavit modo & forma, ig no Plea, but he ought 
to plead not guilty; and in an action upon the caſe, the Plaintiff declar. 
£0, that he was poſſeſſed of certain goods, ur de bonis fuis proprijs, and the 
ndant found them, and converted them to his own uſe ; It is ng 
RE e pa monroe me 
the oods a ' , nut 
to the Sil.demeano and give in Evidence, that they were not the 
oods of the Plaintiff, and 4 E. 6. Br. action upon the caſe 113. The 
laintiff declared that he was poſſeſſed of certain goods as of his p20- 
per goods and loſt them, and the Oefendant found them and converted 
them to his own uſe; the Defendant pleaded, that the Plaintiff pawned 
ſaid goods tot efendant fo2 ten pounds, foꝛ which he detained 
em 11 to the ſaid pawn, and traverſed the converſion; and by 
ſome it was holden, that he ought to plead not guilty, ⁊ give the eſpectal 
matter afozeſatd in Evidence; and z & 3. Phil. and Ma. Dyer 121. The caſe 
of the Mountegle, in an actton _ the Caſe, the Plaintiff declared 
upon a Trover of a Chain of Gold, and that the Defendant had ſold 
it to perſons unknown, the Detendant pleaded, That ipſe non vendidit modo 
& forma, & Upon that the Plaintiff did demur in Law. And fee 27 H. 8.13. 
Tahere goods come to one by Trover, he ſhall not be charged in an 
action, but fo2 the time he bath the poſſeſſion ; But that is to be intend. 
ed in an Action of Detinue, and not in an action 2 the Cale, fo2ſuch 
action upon the Caſe is not gꝛounded upon the Trover, but upon the 
mil-demeano?, that is, the Converſion, And as to the other Plea it ts 
utterly inſufficient, fo2 the Plaintiff declares of a Converſion, and he 
Pleads a poſſeſſion, that he is always ready, and ſo doth not anſwer to 
the point of the action. Yelverron Serjeant, to the contrary, and he con- 
ceived fo? the firk Plea, that it is a direc anſwer, fo2 he hath juſtified 
his ſale to perſons unknown, fo2 that he hath t the goods of one 
Copland whoſe goods they were, and becauſe the Plaintiff hath demur⸗ 
ted upon the Plea, he hath conteſſed the truth of the matter contained 
in it, ſcil. that the pzoperty of the goods was to Copland, and ſo in Defen- 
dant by the ſaid ſale, and then he hath good caule to convert them to 
his own uſe by ſale o2 otherwiſe ; And he conceived, that there is a dif: 
ference, 27 H.8. 13. betwirt — 4 and Trover, foz in caſeof Tro- 


poſſeſſion 
wölch betaule the Planten ſhewed to 
the Court accoꝛding to the [l not take advantage of 


it, but the matter of the Plea is 
the offer to deliver it to the Plaintiff. Anderſon Juſtice, Ic the £e:- 
amination of the inſufficiency of this Plea, the nature of the —— 
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| Vandrink: and Archers 
Caſe. 


the cauſe of it is tobe conſidered the nature of theacton, it is an action 
upon the caſe, the cauſe, the Trover, and converſion ; Then koꝛ the lat- 
ter Plea his readineſ, to deliver it., Jt cannat be any anſwer to the 
Declaration of the Plaintiff; Fo2 this action is not Debt o2 Detinue, 
where the thing it ſelt is ta be delivered, toz in ſuch caſe, the Plea had 
been good, but the Converſion ts the ſpecial cauſe of this Acton, which 
by this is not anſwered, and fo2 the other Pleazthe Declatationis not 
anſwered by it. But here is ſoims matter of. juſttfication,, toz when a 
man comes to goods by Trover,there is not anꝝu daubt but by the Law 
he hath liberty to take the poſſeſſion of them, but he cannot abute them, 
kill them, oꝛ convert them to his own ute, —— | any pzofit at them, 
and il 15 do, it is great reaſon that he be an{werable fo2 the fame, bur 
if he (ore ſuch. goods afterwards, o they be taken from him, then he 
fhalk not be chargev, foz he is nat bound ta keep them, and ſa he con- 
ceived Judgment ought to be fo: the Plaintiff Windham Jultice, ngt- 
ther Plea is good; as to the firſt Plea, he confeſſeth the converſion, bt 

hath not conveyed unto himſelf a ſufficient title to the goods by which 
he wight juſtific the Converſion,fo2 the Jalatntiff declares of a conver- 
ſion of his own goods, and the Defendant juſfifies, becauſe the pꝛoper⸗ 
ty of the goods was in a ſtranger who (old them to him, which cannot 
be any good title fo2 him without a Traverſe, unteſs _ ſhewed, 
that he bought them in an open Yarket, and then upon luch matter he 
might well have juſtified the Con derſton. Andas to the other tea, the 
ſame is naught aifo, fo2 the goods are not in demand, and then the 
lald Plea is not Proper to fay, that he ts.ceavy to deftver them, fo2 
damages only to2 the converſton are in demand, and not the gaods 
themſelves, and therefoze the ſame is a Plea but by Argument, ci. 
He is ready to deliver, Ergo, he hath not converted, and vet the fame 
is not a good argument, to? if a man find my Poze, and rides upon 
him, 02 hereby he becomes Lame, oꝛ otherwtſe by erceſſive travel.miſ: 
eth him, ſo as my Yoxe ts the wozfe thereby; He may be ready to 
deliver me my Hozfe, and yet this aaton will ly, fo2 ſuch an abufing of 


the Hoꝛſe is a Converfion to his own uſe. Periam Juſtice , The latter Pod. 


Plea clearly is inſufficient, fo2 it amounteth but to Not guilty, but foꝛ 
the firſt Plea, he doubted of it, fo? firſt the p2opertyts not traverſable, 
no2 the knowing; but upon the general Jſſue pleaded, fuch matter 
may be given in Evidence. And he concetved, That where a man buyes 
goods of one who comes to them by Trover, that he map fell them, 
and ſhall not be anſwerable fo2 them. And although it may be laid, that 
the ſaid matter may be given in Evidence, yet it is not good to put 
- ſame to the ſropee t to refer the matter to the nt of 
the Court. Walm. uftice, The latter Plea is clearly i nt, but 
fo2 the firſt he doubted of it, fo? 17 conceived that the ſale ofthe goods 
is not a Converſion. Anderſon, The firſt lea ts, ut ſupra, and nothing 
in that is material o2 traverſable, t̃oꝛ all the Ptea map be true, and yet 
the Defendant is guilty, fo2 it may be that the Defendant himſelf ſold 
em to the Plaintiff, oz to another who fold them to the 1Ilaintiff, and 

t afterwards the Oefenvant them, and here the Converſion 

is confefſed, and not lo voided by juſtificatton, aud by him,the 
ſale to perſons unknown ts no good Plea, fo2 his ſale is his own Ac, 
and it cannot be but he muſt have nottceof the buyers, and therefoze he 
ought in his Plea to ſhew their names. Periam, Contrary to that mat⸗ 
ter as to the naming of the buyers,to2it ſhould be an infinite thing fo a 
Ozaper to take notice of every on who buyeth and Ell of Cloath of 
25 And afterwards the ſame Term Judgment was given fo2 the 

aintiff upon the inſutfictency of the Plea. 


Trover and 
Converſion. 
1 Cro. 219. 


Ante 223. 


Debt for are - 
rages of annui- 
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Deviſcs. 


2 Cro. 119. 
Ante. 87. 
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—ʒ — — ͤ — 


Mich. 32. & 33 Eliz. In Communi Banco. 
CCCV. Walgrave again] Ogden. 


N action upon the caſe was bought upon a Trover and conver. 
„ ſionof twenty barrels of Butter, and declared, that by negligent 
keeping of them, they were become of little value, upon which there 
was a rrer in Law: And by the opinion of the whole Court upon 
this matter, no action lieth; Fo} man who comes to Goods þ — 
ver, is not bound to * them do ſafely, as he who comes to them by 
Baylment. Walmeſley, Jf q man find my Garments, and ſutfereth them 
to be eaten with Poths by the negligent keeping of them, No Ac⸗ 
tion lieth: but if he weareth my Garments it is otherwiſe, fo? the 
wearing is a Converſion. 


Mich. 31 & 33 Eliz. In Communi Banco. 
CCCVI. Alexander and the Lady Greſhams Caſe. 


Lice Alexander, Adminiſtratrir to her laſt Pugband, bꝛought 
A tion of Debt fo2 the arrerages of an Annuity, aan peg Ae 
Gretham, Erecutir of Six Thomas Greſham her late Hugband, incurred in 
the life-time of her late husband Sir Thomas Greſhawz The Defendant 
pleaded, that ſhe had fully admtniſtred; CThePlaintif repiyed, Aſſet 
{]. That the Defendant had divers Goods in her hands not admint- 
ſtred, which were the goods of the ſaid Sir Thomas at the time of his 
death, upon which they were at Jfſue. And it was found by ſpecial 
Uerdia, that Sir Thomas Greſham +; ſetſed of divers Manoꝛs and o- 
ther Lands in Fee, deviſed them by his laſt Will to his Wife the De- 
fendant, to uſe at her own pleaſure; And by his ſatd CUill requeſted 
his Wife to pay his Debts and Legacies : and further it was found, 
that at the Parliament en 22 Eliz. a ptvate dd was made, by 

ich it was enacted, Hhatt ſaid A. ſhould take upon her the charge 
of all her Þusbands Debts, and fo2 the diſcharge thereof, ſhe ſhall ſel 
ſo much Land as will yield ſo much mony as will ſerve fo2 the payment 
of the lald Debts, and if ſhe ſhall fail therein, that then certain Conv 
miſſioners ſhall be appointed fo2 the ſale of lo much Land, Sc. and fo; 
all ſuch Debts as the ſaid Lady ſhould not acknowledge to be good 8 
true Debts, that then the Creditozs to whom they were due, ſhouldre- 
pair to the ſaſd Commiſſioners, and they ſhould determine both of 
the certainty of the ſim of the due Debts, and of the Damages fo2 the 
tozbearing thereof: and that afterwards the ſaid Creditozs ſhould have 
their remedy againſt the laid Lady foz ſuchſumsof mony ſo agreed up⸗ 
on by the ſat 2 ; and found the Statute at large, and 
that the ſatd Lady Greſham had (old certain Lands parcel of the Poſſel- 
fions of the ſalid Str Thomas, by which ſale ſhe had received the ſum of 
twenty thouſand pounds, which yet is unadminiſtred fo2 the greateſt 
part ot it. And if upon the whole matter the ſaid ſum of twenty thou- 
land pounds be Aﬀets, then they find fo2 thePlaintiff, but if not, then 
fo2 the Oetendant. 

And it was moved by Hammon Serjeant, that here is Aſſets uponthis 
matter, and that by the Common Law, foꝛ it appeareth upon the Will, 
that the Lands weredeviſed totheLady,to the intent that the ſhould pay 
his Debts. And although the woꝛds of the Charge are, that the Teſtato? 
requeſts the Lady to pay his Debts, the lame in a iii doth amount toa 
Condition, and ſo the meaning of the De viſoꝛ appeareth to be, that the 
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be Queen and the Biſhop 
of Yorks Caſe. 


41 


Quare Impedit. 


1 Cro. 240. 


Collation gains 


not the Patro- 
nage of the 
King. 
Coo 2. 


and although the 


and t 

have maintained againſt the dant the ſaid ſpecial al lets ue ben 
the Scare: As if in Debt upon an Obligation, the Defendant we will 
plead, ead, Non eſt factum, ano 10 ve in Evidence the Statute of 23 H. 6. the 

me ſhall not maintain his Plea of Non eſt factum; but he o 
pe eaded the \ Ia in Bar. And ſee 4 H/. 8. So the og 
tiff here ought to have in her 21 ſhewed the eſpecial matter 
Airs wen Statute. Anderſon and Walmeſly conceived, that the ſame is 
the Stat. and that the Defendant 47 chargable as Exe. 
22 Sno remedy, and the da confirms her to be 
Krane and oꝛdains, that ſhe ſhall take __ her the charge of pay. 
ebts, and that the Gods and all the Montes which come 
ten rot { the Lands and Woods ſhall be Aſſets. And becauſe that by 

Act the money coming by ſale of Woods and Lands are 
joe 2 with the _ 4 the Teſtato2 in the ſame plight, 
il are in the ſame degree g. Periam did not 
hw, Chart 
he ly 


equall 
ſpeak to that; but Windham dale Amte found by the Aer: 
dict, are not aſſets intended and that the Plaintiff hath 
—— the Statute, which makes ſuch matter Aſlets. It was 
jomned. 
Paſch. 33 Eliz. in the Common Pleas. 


CCCVII The Queen and the Biſhop of Yorks Caſe. 


Bs Queen bꝛought a Quare Impedic againſt the Biſhop of York, and 

ne Monck ; and counted upon a Pꝛeſentment made by him,Hen.s. 
fn rhe right of his bis Outchy' of K Lancaſter, and (o conveyed the ſame to 
the D en by dele Biſhop pleaded, that he and his P2edeceſ. 
ſoꝛs have collated to the (ato Church, c. and Monck pleaded the ſame 
plea, upon there was a Demurrer. And it was moved by Beau- 
— Serjant, That the plea is not good, fo2 a Collation cannot Per: 


PRnes F ought to have ſhewed j ſame in his Declaratto 


Pattonage, and cannot be an Ufurpation againſt acommon Per⸗ 
fon,much leſs againft the Auen to w no — 2 ſhall be aſcribed; 
1 is ſeiſed of this Advowton in *. right of her 

-Outchy ; yet when th e Church becomes void, the Right to pꝛeſent 
veſts in the Royal perſon of the Queen : and yet ce the old Regiſter 
+21. Quando Rex præſentat non in jure Coronæ tunc incurrit ei tem Hammon 
S. ant, By the 1 Collations the Queen ſhall be put out of poſſeſſion, 
and put to her Writ of Bight t of Advowſon ; but the ſame ought to 
be intended not where the p Collates as Dwina ary, but where he 
Collates as e Þy e Patronage to himſelf, fo2 ſuch a 
tation; and here are two oꝛ ther 

tions pleaded, 28 d put the Queen out of poſſeſſion, a!- 
tho ſhe ſhallnot be d by the firſt during the lite of the firſt In⸗ 
t. Vide Br. 2 — 31. upon the abzidging of Caſe of 

q De tos Co opt Abb 
R 0 Owlan, 

Kingour fp ery And it was 


Collation doth amount to a 
Collat 


holden by the whole Court, Here ts 

not although theB nd then no poſſeſſion gained by the C ollations: 

and although doth collate as Patron, and not as Ddinary, 

1 e n 86 giving of the Church ts 
n on, on is a giving o 

n, and Pꝛetentation is a giving and offering Kd Parſon 

rhoug tht th that makens' lenart wn but not a LH M4 And 

828 on by the right ol her Out- 


f the Queen 
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2 engt is no 
11 wy er Crown, 


Blaprave avd Woods? 227 | 
Caſe. 


taken to the CUrit, becauſe it ia not 
33 | 


He rey, ma of 

purpole Preſident was 
ſhewed, in An. 3 H.6.where the Writ was general, and the Count was 
Ratione Ducatus. 


CCCVII. Paſch. 33 Elix. in the Common Pleas. 


Man made a Leaſe fo2 years to ins at the Feaſtof our Lady, 
Macy. fo2 one and twenty 2 ing the certainty at 
which F Annunciation, tion, 2 vet the Leaſe is 4 — 2 


n 4 may . the 1 of 
2280 by A Leet aer ; Tut Periam in Fans eta 


Paſeh.33, Els. in the, Common Pleas 
cd Blagrave and Woods Caſe. - 
'R an action of Trelpaty, 


i 
ning 
ſaid Terk 
f it; 


ht by Blagrave againſt Wood, of Lands Surrender ro 
in Toning tn the County ncerning a * ——— 
tho uſe of Sir Thomas Hel Pagnam,7 Ess. Fe Ong r Co.4 Rep e 
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an divers it was moved 
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Courts, fo2 he hath. 


EL 
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that intent, and 
without Deed, 5 2 — 11 H.6.30.. but they ci cannot elt a- 
transfer fee hain from oneto another, 3.26. ot by tet © 
17. 4 4 — and Skreen ; and ſee as to a Steward retained by woꝛd, 
$ Eliz-248. * and ſee 12 H.7.25,26, 27. TREES of & an map 
d without Oced, and ſo of an uwmher-Sheriff et be 
ig d e. Owen Serjant contrary, Mere Forcet at the time 1 this 
Surrender was not Steward, but the Retainer void. 1. No Fee is 
allowed unto him fo2 the exerciſe ot the ſatd Office,; 116. 2 Labourer 
pꝛomiſe of any ined by in certain, fo? it is 


Court, D 
ed to hold NIA Tn 


been retained to be Steward of 
out of ＋ 3 uu men ey 4. 


found by 
Court, and then i the Surrender! be not warranted 


e is not any cuſtom 


their cuſtom 


it is vaid, 1 — verton to „In all caſes in real actions which 
concern Lands, 6, the 2 e Judges; but in perſonal 
under — 4 EF 8 the Steward is Judge: 
227 be a ne 515 be hat no Fe is appointed 1 
is appointed fo 


1 to 1 Gant, 
—— == 


be directed to 


Paſch. 33 Elie. In the Common Pleas 


OCX. Aſcew aud Fukambs Caſe. 


neo the e Erecurion was 
and Execution was 


nder taken out of ' 


a a nh a, ans it. an. dnt. ao 4 EEE .ECE..L IL 


Jennings and Gowers : 
Caſe. $ 


Exception was taken, Je 
n aken, 
oꝛd. that the Jſſue was by 
12 he Cle 
it was laid ſuc 
uſual fozm,to which the Preignothozies d, and the Book of 
18 Ez ag. mas urged,where erecution ds ofthe Conuſo2 was awar- 
Statut pverchant,andehe Bratute was to pay, &c. 16 E. z. 
h iſſued to take the body of Conuſo2 was 
Erro ht: And the Court agreed that caſe 
but t differ, fo there the Proceſs was miſawar 
he age Goa e Nag: 
0 E, 7 et * _ 
— was given foꝛ the Plaintiff. 


Paſch. 3 x. Alix. In the Common Pleas. 
CCCXI. Jennings and Gowers Caſe. 


eth by the Bargent of the 
v of Lincoln, where it 
of Linc. fo Luc only is in the 


pears be encur red, ſhe cannot be Executrix, noꝛ betoe 

pred can ſhe bzing any action as Executrix, — — 
gin betoꝛe the thee years be erpired, alm. peri 
a ant upon a condition pꝛecedent not take effec 


tion be pet ſlich a co not 
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of Param. and Yardley, and Welden, and 
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Palmes and the Biſhop of pe- 4 Linacers 
terboroughs — Caſe. 


1 * CI 
EE ooo po oy e — 
Paſch. 33. Elix. in the Common Pleas. 

CCCXI. Palmes and the Riſhop of Peterboroughs Caſe, 


228 re lupedit b p Mega palmes againſt the Biſhop of Peterborough 
I Cor.241, 5 
ar 2 8 T batthe Þ Plaintiff did peent unto him ons 5. 
asked A reg —— ders, and it he had his 
ars of oꝛders, and becauſe the Preſenter could not ſhew the Biſhop 
his Oꝛders, he refuſed him: And commanded him to come another 
time and ſhew to him his Dwers, and that the Pꝛeſentee did never da 
it, unde offered to the ſaid Biſhop his ſaid Dzders, without that he did 
diſturb him in other manner. And by Periam and Anderſon it is no Plea, 
| fo? 4 — 's own ſhewing the Oefendant is a diſturber: Fozalthough 
—_ that t tatute ot᷑ 13 Eliz. requires that no man ſhall be admitted to a 
—_ ce with cure 2 — l . not a Deacon, pet the — -doth 
bis Owders,and therefo 
to —— — 4. came * a 


t 18 t to make to 

£23 t 2 is a ENTS 7 ag a 

wity —_— of not Ly to adumit 

0. 1 per pars he hath tot 121 _— 5 
was much doubted: 


a ach 3 His inche Common Pleas. 
| xm Linacers Caſe | 
Leon. 56. 1 - u e 2 Lice, Jt was ud by Anderſon chief 


fa man be in execution by his Body and Lands 


a ww CY 


Brownſall 3 fo and — 231 
Caſe. Caſe. 


rhe Lan Sheriff permit the Conuſo2 to go at Liberty, 
1 — of 


Land — not t an e But if he go at large 

ie Execution is diſcharged! 
nd 1 Conuſoꝛ ſhall haue 1% Ka Taude — preſently; 
Paſch. 33 Eltz. In the Common Pleas. 


a Statute ; Jf 
upon the Erecution of 


CCCXIV. Brownſall and Ty lers Caſe. 


he Caſe was, that Tenant in tail bzought a Wait of Entty, Sur 
diſſeiſin and the Mit was — t was moved, it the Mut 
was good, and 21 H. 6. 26. was vouched , where it is holden, that 
Cit ought tobe ſpectal, A. to make mention of the tail: But it was 
holden by the Court, that general Writ is good enough. And 
then the Count ought to be ſpectal. Vi: Fitz. 191. 


Trin. 30. Elix. In the Kings Bench . 
CCCXYV. Ward and Knights Caſe. 


N an Action upon the caſe, the Plaintiff declared „That whereas 
132 narcel ofthe Panno! of Ein the County of Suffolk is an anct- __ 1 
ent Town, and ancient Oemeſn of the Crown ot England, and that, 
fime our on mind, Kc. all the men, and Tenants of ancient Demefn 
ought to be quitted of in all places wit hin 10 Realm, fo2 them, 
their Goods and Chattels , &c: And whereas the Queen by her Let⸗ 
ters Patents the tenth of 7 — the nineteenth of her Reign , 
ups all 9 ay02s, Dayk pliffs ; Conſt ontables, Kc. to permit and 

he men and Tenants of ancient Demeln LS of Toll, 
Surah ge, and other eractions t ant, the whole Realm; And 


County the Defendant not ignoꝛant 7 had taken and carrie 
a Cable of the Dian Ege of A. value of ect care 
fo) oil, to dis damage,& nt pleaded by . 
t Loſtock was not ancient D fent Demeſ "and by P2otefta th 
22 of ancient D F 0 be quit of Toll, y ſaid. 
That the Town of Yarmouth ig N Bozourh , a nd that they Preſcription. 
been inco ted by the name of Bayliff and"Burgeſſes, &c. 
cp that 1 ave. had, time out of mind, &c. an Officer called a 
cfſo28 CT — 1. een 5 ail TEENY ants 1 1 2 0 
e an 80 
— ko any of thei | 
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onal ve uſed to m, and it 
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ſeveral Officers, one to Nan it, and anot . dt 2: Dd 
* when a man demands a thing — 1 4 Right. he s 


132 Ward aud Ruiglns 
a Caſe. = 
expeels inthe. 1 _ Ind as ts the matte 
TIT the Tenants in ancient 
1 1 1 r 
Bannoztays within his me out 
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all t gs, but only oz ſuc ariſe out of their Tenements, 02 
ae bo oe top y there Tenementooz Families there, and their ſuften- 
thequantity of their — 9 H. 6.25. 19 H. 
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Tenants in == 2 15 aue not a ſuch paviledges , , 
fo2 the Writ ſaſth , quod i e niſi — 
tenentes de eodem manerio venire conſueverunt tem — — i, and fe the 
— matter in the Regiſter, 18 1. And afterwards Judgment was gi 
quod querens nihil capiat par billam, q the Juſtices were of opinion, 
ar the Tenants in ancient Demeſn could pay Toll foz their Mer⸗ 


M ch. 3 2, & 13 Eliæ in the Kings Bench. 
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Attornment. 


obne account, and therefo2e the Account of the one cannot be good: 


this: Three Coparcenerz Patrons of an Advowſon , 02 Tenants in 
ommon, the Parſon thꝛee Patrons.and the D2dtnary Joyn in a Leaſe 
(where the one of them is a Feme-covert , and ſo her At votd) Jf the 
Succeſtoꝛ of the Jncumbent being pꝛeſented by Lapſe ſhall avoid it in 
all: And he conceived that he ſhould , fo2 all thee have intereſt in the 
—ĩ | thee _— to agꝛee, but the f of the one is 
woꝛth nothing: But it hath been ſald that that is but matter of aſſent , 
and that the aſſent of the one is as ſtrong as the aſſent of them all; 9s 
if many Joynt-tenants hold by certain Services, and the Loꝛd gzanteth 
e Services to a ſtranger, and one of the Joynt-tenants attozneth to 
the Gzant,the ſame is as ſuffictent as if they had all attozned, Lit. 128. 
566, Dtherwiſe it is of a Kent-charge, fo2 there all the Joynt-tenants 
ofthe Lands Oy the grant oftheſaid Rent oughtto attoꝛn to 
Gant; fo2the Ter-tenant ought toattozt , and one of them is not 
er-tenant: Andincaſe ofaRent-charge.the Avowꝛy is uponthe Lands: 
but Attoꝛnment differs from our caſe,fo2 Attoꝛnment is but a bare aſſent, 
without any intereſt in him who attoms, fo2 an Abato2 may do it; but 
here ts matter of Intereſt, and in Attoznment, Atto nt fo2 one acre: 
is effequal fo2 all, 18 E. 3. Fi. variance 63. but otherwiſeit is in caſe of Con 
lit mation fo2 one acre,the ſame goth not extend to the reſt,fo2 in ſuch caſe 
an Intereſt paſſeth. Sa here, the one of them is not Patton, theretoze- 
all of them outht toconcur,z1 E.3.Grants 51. Chat ſuch act of the Patron 
ſhall nor bind but — * the Eſtate of the Patron, which ſee Lic. 
112. 528. ag if Tenant in Tail confirm,the ſame thall not bind the Pꝛe⸗ 
ſentee of the iſſue, See Firz. Grants 104 I R 2. The caſe was that the 
Biſhop of Covent. and Lichfeild had two Chapters, one of Coventry, the 0- 
ther of Lichfeild , and he made a con ce, but one Chapter only did 
confirm it, the ſame doth not bind the Succeſſo2, fo2 both are but one 
Chapter in reſpect of the Biſhop, and fee the caſe abudged by Sta- 
tham Title Aſſze, fo2 if the Biſhop is choſen by bath Chapt ers, there a 
confirmation muſt be of themboth : Thecaſe in Dyer 11 Eliz. 282. Thark, 
Archbiſhop of Dublin, hath two Deans and Chapters, the one ſucrendzeth 
without the aſſent of the Biſhop , and afterwards the other Dean and 
Chapter confirmeth a Leaſe made by the Biſhop,the ſame is good: J 
confeſs that; fo2 the Surrender was by Act of Paͤrllament, and fo one 
ſole Chapter remained: And in our cafe , the Leaſe cannot be good in 
part, and void fo2 the reſivue, fo2 all are but one Patron, as 22 H. 6. 
47.T wo Coparcenes are,they make compoſition to pzeſent by Turns, 
a Writ of Annuity is by t againſt the Jncambent, he ſhall have aid 
of both. And ſee the Caſe betwirt Gore and Dawbney in the Exchequer 
Chamber upon aTUrit of Erro2,wheretwoare accountable,an Account 
made by the one is not good, fo2 both the Accountants ſhgil make | 


And the Loꝛd Anderſon put this Cale , two Joynt-tenants of Yano? z 
the one of them doth n a Copy, the ſame is void, fo2 he is not 
Doniinus. pro tempore: Aid (ee as to the aſſent of them all, &c 3 Ein. 
190. Dyer. But. it Hath been objected , That now the Incumbent 
comes in by the Oꝛdinar p, and not by the Pꝛeſentment ofthe Patron, 
and the Oꝛdinary is bound by the confirmation of his Pzedeceſſo? , (0 


that the collation ot the by Laple,, is in the right and ſted 
of the Patron, and as the Pzeſentee of the Þeir ol the Patron ſhall 
Wald, &c, {0 alto of the ©wdinary : and 20 E. 3. Br, Preſentment 32, 
The Patron ſhall have a Writ of Darrein-pzeſentment upon the 
p Ok the Biſhop fo2 and 22 H. 6. I a man can recover 
an Avdowſ(on , er the 


collate fo: Lapſe, the ſame is 
mop | AK 22 2 8 Moyle 


parte concurrere debuerant: And it is an entire Ad , 
in part, and ſtand fo2 the relidue, and the fer 


concurrentes ji qui i 
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ſentee comes in in the right of the Heir, foꝛ which he may avoid it, &c. 
Popham cuntt at h, it is to be here conſidered, it the Oꝛdinary hath Jn- 
tereſt in the Church by this Lapſe, o2 only an authozity 3 fo2 if he hath 
an Jntereſt » then it will follow, that every one of his Succeſſo2s ſhall 
be bound by his Confirmation, and alſo their Pzeſentees ; Jt hath 
been objected,that there ought to be a full and entirePatron who makes 
* Leaſe,otherwiſe it is void; But that is not to, as if the Patron 
be Tenant fo2 lite, his Leaſe oꝛ Confirmation ſhall not be void in all, 
but haſt be good during his like, which ſee 31 E. 3. Grants 6 1. and 19 Elia. 
356. arten makes a Leaſe fo foꝛty — Pte Biſhop being Patron 
and Oꝛdinary confirms it, the Patron dyeth, the Biſhop pꝛeſents, and 


afterwards is tranſtated, this Leafe ſhalt ſtand during the life of the 
Biſhop, and of the new Incumbent who found the Church charged and 
then ſuch Leaſe may 'ie good foꝛ part, and void fo2 part. See fo2 the 
Advowſon of a yo be appro tated unto a 

wife of t 


ſame, 2 E 3. 8. Ik t 


e ſuam amitrat , adjudicentur damna ad valorem Eccleſiæ pro duo- 
us annis ; TUtherefo2e what the Patron loſeth, the Oꝛdinary hath the 
ſame , therefv2e it is an Jutereit, and in lieu of that loſs the Statute 
ives damages to the Patron, «c. - And the cafe was adoꝛned to be 
her argiied at another dap, xc. 


Paſch. 3 3. Eli. Rot. 39a. In the Kings Bench. 


CCCXVIUE pet and Baldens Caſe. 


15 a pꝛohibſtion the Plaintiff declared, that whereas Michael Pett p;oibirion. 

was ſeiſed of divers Lands, and made his (ill, by which he made cr. 274 
oo Plaintiff his Don his 4— and thereby deviſed unto A. his 
one hundꝛed pounds, in conſideration and recompence of her 
of all his Lands, and dyed, and the ſaid A. took to Hugband 
the Defendant : And that after betwirt the Plaintiſf and Defendant, 
colloquium quoddam habcbatur , &c. UPON 11 conference and 2 
yh 2 , 


Martingdall and An- 
drews Caſe. 


Action upon 
the caſe for 
Waſt 


tion, the Oefendant in conſideration that the Plaintiffpzomiſedto pa 
to htm the ſaid one hundꝛed — „ P2omiſed to make to him a dil. 
charge of the ſaid one hunde pounds, and alſo of the Dower of his 
ite, and ſhewed further, that notwithſtanding that the laid 

ready, and offered the ſald one hundꝛed ds, and Dower alſo, 1 
Upon which there was a Demurrer in Law; Jt was moved by Tan. 
that here is not any cauſe to have a p2ohibition,fo2 the agzeement upon 
the communication is not any cauſe,fo2 it doch not appear 

perfo2med. Coke, A Pꝛohibition lieth,fo2 the Wife cannot, have both, 
monep,and Dower,fo2 that was not the meaning of theDeviſo2, any 
theretoze it hath been holden, that if a man deviſeth a Term fo2 
years to his Wife,tn ſatisfaction and — 17 of her Dower, if ſhe 
recovereth Dower th loſt her Term; Alſo here is modus and con- 


Petr 


ventio which alters w, ſcil. mutual agzeement : So if the Parſon 
and one of 12 oners agzee betwirt them that fo2 foꝛty ſhillings 
per annum he retain his Tithes fo2 thꝛee years,&c. as it was int 


Caſe betwirt Green and Pendleton, &c. it is good. 
Mich. 32 & 33.Eliz. In Banco Regis. 
CCCXIX. Martingdall and Andrews Caſe. 


. an Action upon the Caſe, the Plaintiff declared, that one Mildmy 
was ſeiſed of a Douſe in A and that he and all thoſe whole eſtate, «c, 
time out of mind, cc. have had a way over certain Lands of the Oefen- 
dants called C.pro quibuſdam averũs ſuis,and ſhewed , that the ſaid Mildauy 
enfeoffed him of the ſald Houſe, and that the Defendant ſtopt the ſaid 
way, to his damage, xc. And it was found fo2 the Plaintiff, and it was 
moved in Arreſt of Judgment, that the titte to the way is not certain- 
ly ſet foꝛth, ie. pro quibuſdam averiis ſuts, quod omnes Juſticiarii conceſſerunt: But 
Gawdy Juſtice conteived, that the fame was no cauſe toſtay — — 
Foꝛ it appeareth to us, that the Plaintiff hath cauſe ot Action, although 
that the matter be incertainly alleadged, and of this incertainty 
Defendant hath loſt the ay hob rg ſurceaſed his time by plead- 
ing to it, as 20 E. 1 for:taktng and carrying away ot C ny, 
the Defendant pleaded Mot guilty , and it was found fo2 the Ptaintt 
to the damage, c. And Erro2 was brought becauſe the Plaintiff had 
fo? 


not ſet down in his Declaration, the certainty of the Lands comp!- 

ed in the Charters : But non allocatur , the Defendant ought to 

ave challenged befoze , and alſo 47 E z. 3. In a TOrit of Cove- 
nant the Plaintiff declared of a Covenant , vy which the Defendant 
covenanted with the Plaintiff to aſſure to him all his ds and Tene- 
ments which he had in the Counties of Glouceſter and Lincoln, and Decla- 
red, that at a certain day he required the Defendant to make him aſſu- 
rance of all the Lands, &c. And the Writ of Covenant was general, 

uod teneat conventionem de omnibus terris quas habeat in, xc. And it was objeced 
(as here) that the Wirit wanted certainty, as how many Acres, oꝛ ſuch a 
Wanno?, but non allocatur,f02 here the is not to recover Land, 
but only Damages, and the Writ was awarded good. Fenner Juſtice, the 
Caſes are not like to the Caſe at Bar,fo2 in the ſad Caſes,the certainty 
is not needful, but fo2 the taring of the Damages; but here, the cer: 
tainty of the number of the Cattel ispart of the title, 


| Beale and Tay lors 


8 Offley and Saltingſtoh, aud 237 
Caſe. 


Pay nes Caſe. 


Mich. 32, & 33 Eliz. In the Kings Bench. 
CCCXX. Beale and Taylors Caſe; 


LI! Evidence to a Jury, it was holden by Gawdy and Clench Lease, 
Juſtices, that if a Leafe fo2 pearg made, and the Lefſd2 co- ' : 
venants to repair buring the Term: it now the Leno; will not do it, 
the Leſſee himſelf may do &, and pay himſelf by way of Retainer of 
lo much out of the Rent, w h ſee 12 H.$. 1. 14 H. 4 316. A Leaſe fo2 W 
years by Indenture, and the Lefſo2 covenants to repair the Pouſes, Ren. 
and afterwards the Le commands the Leſſee to mend the Houſes 
with the Kent, who doth accomingly, and —— the Rent in the 
rges,*c, So 11 R.2; Bar. 2 42. The Leſſo covenants,that the Leſſee 
[l repair the Tenements when they are ruinous, at the charge of 
the Leſſo2: In debt 1 the Bent, the Leſſee pleaded that matter, and 
that accoꝛding to the Covenant he had repajren the Tenements be- 
ing then ruinous with the Rent, and demanded Judgment, if action, fins 244 
tc. and god. Fenner Juſtice contrary, fo each ſhall have action againſt ye. ,;. 
the other, tf there be not an erpzeſs Covenant to do it, Quere; I the 
Leſſo2 covenant to diſcharge the Land leaſed, and the Leſſee, of all 
Rent-Charges iſſuing out of te, oo a 12 be due , if the 
Leſſee may pay it out of his own Kent to the Lefſo2, ad quod non fuit 


reſponſum. | | 
Mich. 31, & 33 Etiz. In the Kings Bench. 
CCCXXI. Offley and Saltingſton, and Paynes Caſe; 


Ffley and Salringſton, late Sheriffs of London, bzought an Action up- re 
on the Cale againg Payne, becauſe that he being in Execution Cro. 237; 


after the paid te money 
atis 


ne 
againſt Payne. It was ho 


5 
an Eſcape, and the party could not be in 
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Plaintiffs. At another the Caſe was moved again. 
And then it was theclear opinton bf the whole Court, 1. 1 the Aten 
——— 2 — : 20 1 be — Darn bees in Ys 
Court, in the Caſe Nt l ann Fa, that 
ſatisfaction, that the Action lieth. Deg F.N. B. 1 
after doth not takeaway the Anton, but 
fo? the Act of a third perſon ſhail not take 
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Aſſumpſit. 
1 Cro. 193. 


Indictment 
upon the Sta- 
tute of 23 
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Mich. 32, & 33 Eliz. In the Kings Bench. 
CCCXVII Greenliff and Bakers Ca/c. 


be Plaintiff declared, that whereas he was bound to the De- 
fendant in an obligation of fozty pounds fo2 the payment of 
twenty pounds, the Defendant the ſecond of No. after, in conſidera- 
tion that the Plaintiff at the Requeſt of the Defendant had paid 
the ſaid twenty pounds without ſuit at Law, pꝛomiſed to deliver 
to the Plaintiff befoze ſuch a day an Obligation, by which one A. was 
bounden to the Oefendant in fo2ty pounds, with a er of Attoꝛney 
to demand the ſame of the (aid A. and to ſue fo? it in the name of the 
Defendant, which he han not done, and in that matter the Plaintiff 
had Judgment, and thereupon the Defendant bꝛought a UUarit of Er- 
tog; Firſt, here is not any conſideration ; fo2 the payment of the 
mony is no moꝛe than he ought to do, and which he was compeliable 
to do, cc. Secondly, the ſame is no benefit to the Plaintiff, but only 
a matter of charge to fue the ſaid Bond againſt A. Thirdly,upon the 
Veuire facias, the Sheriff returned but twenty thꝛee Juro2s, As to the 
firft Erroꝛ it was the opinion of Gawdy and Fenner Juſtices, that here 
is not any confideration, fo2 the Oetendant hath not any benefit by 
it, and the a4 — doth no mo2e than he ought to Bo, and the pay- 
ment was in reſpect of the Debt, and not of the Defendants Re- 
queſt. And by Gawdy, upon this pzomiſe an anion doth not lye, foꝛ the 
Plaintiff is not to have any benefit by it, but travel. Fenner 1 
and that the Action lieth fo2 that; as to =_ third Erro?, the ſame is 
—— by theStatute of 32 H.5. and the Statute of 18 Eliz. of imper- 
ect and inſuffictent return of any Sheriff: Fenaer, Not only there 
turn is naught, but alſo the Pannel ts inſufficient. And it was maven 
by Tanbeld, that it was adjudged in this Court, Paſch. 25 Eliz. betwixt 
Cook and Huer, that where A. was bounden to k in fozty pounds, B 
pꝛomiſed to A. that if A. would pay the mony without ſuit he would 
deliver him the laid Bond, by which he is bound to the ſaid B. and it 
was holden a god conſideration, Quod fuit conceſſum per totam Curiam; 
but that is not like to the caſe at Bar, and it was holden in the fame 
Plea, That if the Dbligo pay the duty at the day and place, that if 
the @bligee will not deitver the Bond, yet the Obligoz iyallnot have 
the Detinue fo? it. 


Mich. 32, & 33 Eliz. In the Kings Bench. 
CCCXIL Guildfords Caſe. 


Uilford was Indicted upon the Statute of 2 Eliz. cap. 1. fu; with- 
d2awing divers perſons, her Majeſties ects, from the Rel 
gion eſtabliſhed in England tu the Roman Religion, and to p2omiſe obe- 
dience ta the Church of Rome, and fo2 that he himſelf was with-dzawn 
from the obedience of the Queen. Coke teak Exception to the Andit- 
ment, becauſe that the Indiament was not found within the year af: 
ter the offence committed. In the ſaid Act there is a Proviſo, That all 
offences againſt the Act, ſhalt and may be enquired. of within oe 
and day after the offence committed. Papham Attamep General, 
caſe is not within that Proviſa, but Doth depend upon other Statutes 
befo2egyiz.1,5,& 13 Ela. tquching the acknowledging of 
ſupzeam Government in cauſes Eccleſiaſtical, o2 other matters taurh- 
ing the ferviceof God, oꝛ coming to Church, oꝛ eſtabliſhing of true 
ide bh withinthts Reaim, ſhall and may be enquired as well befo2e 
the Juſtices of the Peace, as other Juffices named in the ſald es 
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tute, within one year and a day after ſuch offence committed : And he 
ſaid, theſe wo2ds in the Proviſo refer ny to ſuch offences contained in 
the ſaid Act, which toucheth the Supzemacy and cauſes Eccleſiaſtical, 
tC. and ſuch offences ought to be pn within the year and day: 
But this Indictment here doth conſiſt upon other matter, fo2 with. 
mſelt from the obedience ofthe Queen, which is an offence 
out of the-compaſs of the lald Proviſo, and therefoze the enquiry of i 
not teſtrained unto any time; and the Statute of x3 Eliz. extends t 
Bills, W2itings, Inſtruments, g. and not to the wozds (wich-drawing 
by words) Which is ſupplied by 1 3 Eliz. (with-drawing by other meatis) and the 
reſtraint of the Gnquiry at the time, goes to the hearing of Mals, 
and ſaying of Mals, and not (repairing to the Church ;) but as to with- 
Nawing, the ſame ts at large mot reſtrained by that Statute : And he 
ſaid, thatthts Indictment doth conſiſt upon many offences, ſome to 
offences within the Proviſo, and as to thoſe the Indiament is vold: 
Some to other offences, as Treaſon, the offence of with-dzawing, the 
Enquiry of which is not reſtratned,and therefoze this Jndicment ſhalf 
ſtand: Alſo it was the intent of this Statute, not to reſtrain this 
Court, but only the Juſtices of Peace, fo2 they are ſpecially named. 
Coke conceived, that this word Touching, cc. did nat extend to 
any thing contained in the Statute of 23Eliz. but only tu offences 
Proc 19 in the Shunts aba this of againlt the Ars of 
ye © : 0 
, 5, 02-1 3Eliz. (0 45 which foliows is to be applied to the laſt Dif- 


junctive, and not to the whole ſentence ; and always a thing is 
named certain, and after general things, the woznsſ ent ſhall be 
referred to the general wozds, and not to that which is certatn. Alſo 
if Touching, c.) doth refer to this Statute, the ſentence would have 
begun with it ; but here it begins with the Supzemacy , of which 
nothing is ſpoken in this Statute, and therefoze it ought to be refer- 
red to the Statute which begins it. and that is 1 Eliz. and then it ſhall 
be erous to come after 23 Eliz. and theſe wo2ds {ſhall and may) 
i be ſo conſtrued, (ſhall) is teſtriatve of it ſelf, and (may) 1 
4 tute of 1 Eliz. cap. 2. were reſtrained to the next She ⸗ 

And he conceived, that this Court is as well reſtrained to Time 
any.other Court, fo2 the wozds are as — 8 Juffices of the 

a 


proviſo hegins with Juſtices of the Peace, therefoze it doth not er-' 
tend to are Treaſon;andthe meaning ok this e 


be enquired at 


within fir Months; now by butt vorh not 

reaſon, fo2' 

fore vearee, Bat in the next clauſe the 
all offences againſt this 5 but Trea- 


Ait h. 
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Filcocks and Holts 2 Adams — — Naſh and Mollins' 
Caſe. Caſe. Caſe. 


Aſſumpfit. 


Latch.6 5,68. 


Addion upen 
the Caſe. 


Prohibition. 
1 Cro. 206. 
Tithes. 


did retain 


_ — 


Mich. 32. & 33 Eliz. In che Exchequer, Error. 
CCCXMIIL Filcocks ard Holts Caſe. 


Nan Action by Filcocks againſt Holt, Adminiſtratoꝛ of A. the Plain. 

I tiff declared, bow that the Husband of the en OY died 

was indebted to the Plaintiff in ten pounds by „ and 

vant in conſideration, that the WOWP Perialt 

to take Letters of Adminiſtration , and give ta her 

fo the payment of the (aid ten pounds, wanted to yay 
upon a W 


her day 
d ten pounds to ut the day: 
3 a in rhe Exchequer , a 305 in the Kings 


upon 
Bench, in that caſe, Jt was alligned fo? Erroh, that here is not any 
conſideration, — by the Law the is to have niſtration, being 
wife of the Inteſtate; and as to the giving of further day fo? the 
payment of the ten pounds , the ſame will not make it god, fo2 it 
doth not appear that ſhe was Adminiſtratrir at-the time of the p20- 
miſe made, and then ſhe is not chargeable, and then, æc. And ſuch was 
the opinion of the Court. And it was (aid by Periam Juſtice, and Man- 
wood Chief Baron: That the Biſhop might grant Letters of Admi. 
niſtration to whom he pleaſed, if he would fozfetr the penalty limited 
by the Statute : Allo it was ſaid, where an — 1 02 Adminiftratoz 
is charged upon his own p2omile , Judgment ſhail be given de kan 
propriis, t92 his pꝛomiſe is his own act. 


Mich. 3 Eliz. In the Kings Bench. 
CCCXXIV. Adams and Baſealds Caſe. 


N Action upon the Caſe was ht, and the Plaintiff declared, 
That where ſuch an one, his = rted his ſervice with 
but cauſe 9 licenſe, the Defendant knowing him to be hig Servant, 
in ervice, and ſo kept him, Tanfeild, The Ation 
doth not ye, fo2 if my Servant depart out of my — 4 P 
doth ret ain — Anion dath not lye at the Common Law, ik he 
not pꝛocure to leave iny ſervice, and afterwards retain bim, oz 
immediately taketh him out of my ſervice. And this Anton ts not 
grounded upon any Statute. See 11 1H 4. 196.47 E. 3. 14 9 E 431 
cdl The Acton lieth, e here is damage any wan bone to the 
Pleinitiff. Fenner contrary, Fo2 the mong is tn the depattute, and not 
in the Retainer; and upon the it is a god Plea to ſap foz 
the Oefenpant, that the party was vagrant at the time of the Be⸗ 
fatner, and the (ciem) doth not alter the matter. 


| Mich. 32 & 33 Elix. In che Kings Bench. 
COCXXV. Nath and Mollins Cafe. 
Aſh and Uſher ſued a {P20hfbftion againſt Mollins, fm 


fenvant had itbeffed ﬀ m 
ithes of Tian, Sewing if ben Park 


naman e V w eats ee A. Ei 


9 


help eld the Land re e res Ditſolutionis, &c. And now e on the part 
the Plaintiff. in 1 were pꝛodu⸗ 

ee e — time wot the Bonateries es, an 155 5 — 

ot any T en, ditom n 

the 1 Coke, that re 18 a0 eſte hana Pr 

the —.— a 02 —— is A 


u Dort UICOS TCY 
tit a Iwtu N IT 


e 1 
8 molreure in the Sit tt, contrary 


Mich, 32,& 33 Eliz. lathe Kings Bench. 
CCCXXVL dulden Caſe. 


ted ladictment up- 
I on the Statute 
ls of 23 Eliz. 


n e able in — 
19. Thee —5 in = Sac 


and by the w 
py zee e in Fee, in Fee, 


ere unto, 
on: on: Obi nos & ut 


maunt to quilibet : Ind ſee 16 


Elz. Dyer 37 143 and b Inventure Trt- 
art each chem canenumeth and meant Ae 


Cn en 


j "eh 
nothurt 


8 { raven in gn Javiam 
15 TELE 
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Blunt and — Page and Fawcets 
Caſe. Caſe. 


Error. 


Amercement. 


1 Cro. 741. 


Error. 


Co. 227. 


Mich. 31 C 33 Eliz. In the Kings Bench. 
CCCXXVII Blunt and Whiteacres Caſe. 


Writ of Erro2 was bought upon a Juvemen t given in the 
Common Pleas in a T= where ekendant did avow 
as r ermoꝛ of the Bano? of F. in the County of Berks, to St. Johns Col- 
iedge in Oxford, and laid a Preſcription there in * and his Fermors 
to diſtr ain fo2 all Amercements in the Court of the ſafd I-74 
— that the Plaintiff in the 1 was = —— by Do- 
age foꝛ not repairing of a Þ mary Tenant of 
th e © Coid and! accowing My a — t d upon him A a founer 
ourt, fo2 which he wagamerced ed by the S teward to ten ooch he as 
was alſo bt. fo2 not 0 Swine, fo2 whi 
amerced ther ſhillings 4A. — , 1 -L theſe py — w_— 
diſtrained: And upon Nihil — udgment was 
to have return, upon which a Writ of Erro; Lo N. Er⸗ 
roꝛ aſſigned, in that there is not an Pyeleription ia 8 
foꝛ ew MD © amerce d of common 
Do it. E. 3. And os Amercement is — 5 
45. 1 he ought 
to diſtrain 4.5 Erro!, . the Fn 85 
to be aſſeſſed wart, whereas by the Law it to 
the Suitoꝛs. 2 and —— 12 Steward: Another 
becauſe that in 2 owy t is ure bor præſentatum fuit, * 
had not repatred a certain pouſr, but b I ht in fadko & cate- 


orice, &c. "or 
1 ESTES bp he Coon 


boot 
AE not alledge 1 Fo 


Land of another; but 
Judgment was hd, 


Paſch. 29 Eliz. Rol. 1 21. In the Kings Bench. 
CCCXXVII. Page and Fawcets Ray 


godly: X And Almanacks were ſhetwed to the Court Mok 


tried by 0b Almanacks, and it was ſaid, that 
— . might Wake 25 44 Almanacks, and be © 
them, and that was the Caſe of one Robert in the time of the Low 
Culine, and by Coke, #0 was the Caſe betwſrt Galery and Bunbury, aid 
afterwards the Judgment was reverſed, 


inicus, ad Ape: 
E Erro2 inthe iecozd; but after in Nullo eſt erratum n 


D 


. 
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S. 


Geofrics and — The Lond Mordant and by i 3 
Caſe. S Nau caſe. 


— — — 2 


Trix. 33 Eliz. In the Kings Bench. 
CCCXXIX. Geofries an Coires Caſe. 


02 
t fa) 1 he in 
accep the of che Kenan 
. fo2 life 4 * any bas ta t ed, = 
reptance of the Kent of the Lene ka life doth affirm 10 the Ne- 
mainder 


+ See Lat. Sect. 521. and fuch was the dpinton of Gawdy and 
Fenner Juſtices, ** _ 


Paſch. 33 Fliz. In the Kings Bench. 
CCCKXX. The Lord Mordarit and Vaux Cafe. 


e Low Mordant bzought an Acton of Treſpaſs againſt George lan 2: 
3 and declared of a N bone ft oo — called N. 1 
ba e e 
ereok, 

Vaux, which now is, fo2 lite, and after his deceaſe to the ule of Ann and 

Muriel Daughters of the Low Vaux and until Ambroſe 
Vaux ſhauld return from the parts beyond „ and ſhould come 
tothe Age of 21 years, 92 oye, tf they thon fo live : And after 
the return of Ambroſe from beyond the Seas, and age of 21 years, 
02 death, whichſoever of the lald days o2 times 8 firſt happen, 

tothe uſe of the ſaid Ambrote and the Heirs ot his body begotten,with 

divers Remainders over. Ambroſe returned , and 31 Elx. befoze he 

came of full age (fo2it ta not pleaded that he was of full age) levied W Con. 
a Fine to the uſe of George Vaux , the Defendant in tail, with divers j/*= „ 
Rrmainders over. Afterwards the Lozd Vaux being enant fo? life, : 
enteoffe d the Loꝛd Mordant in Fee, upon whom the ſald George Vaux £n- 

tred fo2 a fozfeiture, upon which Entry the Loꝛd Mordant b20ught the 
Action, Buck argued fo2 the Plaintiff. Amb. Vaux had 2 the 
urn nd the eftare boch nof begin until both be Pag ond Fee 

e 3 an 
1 did ariſe to Ambroſe until the time incurred, fo2 the time of the 


beginning is uncertain and upon a Contingent, as 13 Eliz. Dyer 301. 
and after — 
a 


A. makes a Feoffment in fee to the uſe of himſelf 
the uſe of B. who he intendeth to marry, until the Jau 
beget on her ſhall be of the age of ꝛ1 years, and after 
come of ſuch age, then unto the uſe of the (atd B. 
hd, the Dugband dieth without Jſſue, the Wife her En- 
dolden lawful. But Erro; was bzought upon it; And ald Calthrops 
was cited to the ſame purpoſe, 16 E. Dyer 336. Ehis eſtate limited 
to Ambroſe doth refer to the eftate nmtted to Muriel affd Ann, and not ts 
the time, fo2 ever the firſt eſtate is to ve reſpected, as 23 Eliz. Dyer 371. 
inthe Remainder in Fee upon an eftate e deviſeth it to his 
5 and paying during her natural 4tffe yearly 20 ſhillings, 
living Tenant koz lite, the Rent ſhall not begin until the 
kalleth: Do as the general wozds refer to ns 
of the eſtate although the wozds imply that the Kent 
NE get SLE IR 
a makes another 
by thele wore, Ne dictis — W — &c. Habend. & 1 
1 nend 
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— — 


The Lord Mordant * 
Vaux Caſe. 


2 Len. 36. 


nend. a die confectionis præſentium, termino predict. finito, uſque terminum, &c; 


And although, prima facie, the beginning of this Term ſeems incertain, 
vet the Juſtices did reſpect the fozmer eſtate, and ſo the Leflee hath 
the Intereſt of the Term from the making of the Deed, but no 
eſtate until the firſt Term expire: Then Ambroſe befo2e his age of 2x 
years levying a Fine, the Fine all not bind the Feoftee,fo2 it enures 
only by way of cancluſton, and fo binds parties and pztvies,but not a 
ſtranger: And the party needs not to plead againſt this Fine, quod partes 
to the Fine Nihil habuerunt, fo2 that appeareth upon their own ſhewing, 
Wit contrary ; The ſtate ofambr. accrues and riſes when any of the ſaid 
times come, firſt full age, return,death, fo2 the woꝛds are, And after the 
return of Ambro from beyond the Seas and the age of 21 years, or death,&c.Thig 
woꝛd (or) befoze (death) diſjoyns all, and makes the ſentence in the Dil. 
junctive, and he cited a caſe lately judged in the Common Pleas: 4 
Leaſe was made to Trewpeny and his Wife fo2 one hundzed years, if 
he and his Mike, 02 any Child o2 Childzen betwirt them begotten 
ſhould ſo long live ; the Tife died without Jflue , the Husband held 
the Land, c. foꝛ the tive befo2e (Child) made the ſentence Dif: 
junctive. Gawdy Juſtice, That had been Law if no ſuch wozd had been 
in the Caſe. And Wia ſaid, That although the return be incertain, 
yet it is certain enough that he ſhall came to the age of 21 years, 02 
Dye. And alſo this ts op way of uſe, which needs not to depend upon 
any eſtate, and ik the Remainder ſhall veſt preſently upon his return, 
then it would be doubtful what Kemainder it is, if it be a Rematnder 
depending upon the eſtate T= life of Ann and Muric!, 92 7 vear s, ic. 
until Ambroſe ſhall come of the age of 21 years : But be it incertain, 
yet the Fine is god, fo2 here is a Remainder in Ambroſe, and both arc 
but particular eſtates, and there is not any doubt, but that one may 
convey by Fine, oꝛ bar by Fine ſuch contingent uſes, fo2 which ſee the 
Statute of 32 H.3. All Fines to be levied of any Lands intatled in 
any wiſe to him that le the Fine, 02 to any his Anceſto2s in poſſeſ- 
ſion, reverſion,#c. which woꝛd (ule) goes to contingent uſes, to2 at the 
time of the making of that Statute, there was no other ule. Fenner 
Juſtice remembꝛed the Caſe adjudged M. 30 & 31 Eliz. betwirt Johnſon 
and Bellamy, which ruled this Caſe. Gawdy Juſtice, Here is a certainty 
upon which the Kemainder doth depend, „the death of Ambroſe ; but 
= Cale had been the moze doubtful if no certainty at all had been in 
the Caſe. Atkinſon contrary ; Vere the Loꝛd Vaux 18 Tenant fo? life, 
the fcmainder to George in tail now when the Lo2d Vaux levies a 
ine, this is a fo2feiture, and then the Entry of George is lawful, Jt 
ath been objected on the other ſide, that this Remainder was future 
and —_ and not veſted, thereto2e nothing pafled to George by 
Ambroſe. The woꝛds are (quouſque Ambroſe ſhall return.) This wow 
(quouſque) is a wod of Limitation, and not of Condition, and then 
the Fiemainder may well rife when the Limitation hapneth. Jt hath 
been ſatd, that this Remainder is contingent, and then the Remain 
der which is to veſt upon a contingency, cannot be granted oz foz- 
feited befo2e that the contingent hapneth: And he cited the Caſe of 
4 Eliz. 314 Dyer. A Fine ts levied to A. to the uſe of B. fo2 life, the 
Remainder to E. in Tail, the Kiemainder to B. in fee. Proviſo, T 
if B. ſhall have Iſſue of his Body. that then after ſuch Jſſue, and 5001. 
paid to, æc. within ſir months after the birth of ſuch iſſue, the uſe of 
the ſaid Lands, after the death of the ſatd B. and the ſatd ſir months er- 
ired, ſhall be to the (aid B. and the heirs of his body: And it was 
Iden, that befoze the ſaid contingent hapneth, B had not any eſtate 
tatl, fo2 there it was incertain if the ſaid contingent would happen but 
in our cale, the contingents oꝛ ſome of them will happen, oꝛ run out by 
efflurion of time, and that makes the ñemainder certain in ambroſe And 
he alſo argued, that the Limitations are ſeveral, by reaſon * — 


3 


ebener reer 


Thomas ani Wards 8 | 245 
Caſe. 


Junctve.and the laſt part of the ſentence,and that the ſaid ſentence is 
in the Oisjunctive appeareth by the ſubſequent woꝛds ( which of the 
ſaid days 02 times ſhall firſt happen) And then the return of Ambroſe 
(fo2 that firſt hapned) veſts the Remainder in him, and therefoze the 
Plaintiffought to be barted. Buckley contrary: Che eſtate 8 
tets doth depend upon a Copulative, ic the return of Ambroſe and his full 
age, and both is but one Limitation; it is clear, that the firſt Limitation 
is upon a contingent, and the rematnder cannor veſt until both are per⸗ 
foꝛmed. And as to that which hath been ſatd,that there is a certain Li- 
mitation,i.e.the return of Ambroſe, 18 Elz. the Caſe mas, Lands were giv- 
en to Pusband and Wife , the Remainder to ſuch of them as ſhould 
ſurvive the other,fo2 years, the PÞugband makes a Leaſe fo2 years and 
dieth,it was holden,that although the Limitation was upon a certain 
eſtate , yet becauſe it is not known in which 'of the parties the 
eſtate ſecondly limited ſhall begin, the Leaſe is void; Do here it 
is not certainly appointed when the eſtate limited to Ambroſe 
begin, upon the return, full age, 02 death of Ambroſe, and 
af, that here are but two times of Limitation, firſt return 
and full age, ſecond death; return and full age determines the 
eſtate of the Daughters and alto the death, it it ſhall firſt en, 
and if theſe thꝛee times ſhall be conſtrued in the Oigjuncive,the fame 
would overth2zow the eſtate of the Daughters, which is an eſtate fo2 
determinable,upon the death of themlelves o2 Ambroſe. The laſt 
of the Limitation do not diſtinguiſh o2 disfoyn it, but reſpec 
the eſtate pzecedent. And by Clench Juſtice, it the uſe limited to Ambroſe, 
ſhall depend only upon the Limitation of his death, the ſhould 
be void, fo2 then he ſhould not be in eile to take. But the other Juſtices 
were of a contrary opinion, andthat the uſe is good, FA H. 4-Gawdy, Al- 
though that here be thꝛee things. yet but twotimes ; to2 the woꝛds are 
not (or) at ſuch of the ſaid days 2 ſhall firſt happen, foꝛ that 
would alter the caſe ;-But here thele wozds ought to be intended as 
if they: were ſpoken befoze in the Limitation of the eſtate to the 
Daughters, and cannot divide the fozmer Limitation : and he ſatd, 
that if by reaſon, that the Limitation upon the death, which is 
certain, it hall veſt in Ambroſe preſently,then if-after the other Limita- 
tion ſhall fall, then his Remainder which veſted in him upon the ſaid 
certain Limitation ſhould be deveſted, and ſhuuld now accrue to him 
upon the other Limitation , which ſhould be abſurd and inconvenient, 
xc. It was adioꝛned. 


2 
＋ 
2 
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Trin. 32.Eliz. In the Kings Bench. 
CCCXXXAI. Thomas and Wards Caſe. 


N Ejectione firmz, by Thomas agatnſt Ward, upon a Leaſe made to him ne firm, 
ofthe Mano? of Middleton r one Chambers 2 plean- * C10. 
to, that long time befo2e the Leſloꝛ of the Plainttf ad any cg.» the 
Biſhop of Rocheſter was ſetſed ,” and leaſed the ſame to the De- 
fendant ; the Plaintiff by Replication ſaid , that the ſaid Leaſewas 
condition, viz, The e by the Indenture of the ſaid Leaſe , 
covenant that he would not put out, oꝛ diſtutb any ofthe Tenants 
inhabiting within the laid Yano? out of their Tenancies , doing 
their duties accoꝛding to the cuſtom of the ſaid Mandz; and ſhew- 
ed, that the Defendant had put out one Ann Green a Tenant dwellin 
there upon a Tenement parcel of the ſaiv Wanoz, late in the pollen. 
on and occupation of the ſald Ann, and that the Biſhop had re-entred fo 
the condition ſo bꝛoken, and made a leaſe to the 2 of the Plaintiff, 


upon which Replication , the Defendant hath demurred n 208 ; ; 
anneld, 


2.46 
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Thomag a Greens 
Caſe. 


Tanfeild at gued fo2 the Defendant,that the Biſhop had no cauſe to re- 
enter,fs2 there is not any condition in the but only a Covenant 
CECT 
n 
8 the Biſhop hath ſuffictent remed 5 Action of Covenant : 
But if the wozws had been indifferent and abſolute without depending 
on the Leſſoz 02 Leſſee, then it had been otherwile, as 3 E.6.Dyer,65.Non 
licebit, tu the e, concedere, vel vendere ſturum vel terminum, 
the Lirence of the Leſſv2,undet pain of foxfeftur e, the ſame is a good 
condition, but here it is meerly a Covenant , and it cannot be both, 
Haughton, Although the wows d in Covenant, and be the woꝛds of 
the Leſſee, vet the Leaſe being mave by Indenture, the ſame is the 
eed of both, and every wo2d in it is ſpoken by both parties, and al- 
have an Action of Covenant, yet he cannot there: 


nt, c 
woꝛds, ſub pœena forisfattur.An 


end 
Coven 


10? 
e opinion of Wray and Gad, and 
r | 7 anfeild ſatd, here it is a 
condition, pet here is not any bꝛeach ot it ſuſficientip ſet foxth, fo2 the 
breach is aſſigned 1 had put out a woman, unam tenentem, & in- 
habitamem, Out ot Certain Lands parcel of the ſaid Pane „late in the 
poſſeſſion and occupation of the ſaid woman, and that might be, that 
the was but Tenant at Will , and the Covenant doth refer only ta 
Copy-holders : and it may ve alſo, that ſhe had difſeiſed one of 2 c 
nants of the Manos, in which cafe, the putting out of ſuch a Tenant 
being in by wꝛong, is no b2each of condition. Alſo it is not averredin 
facto, that Ann was Tenant of any part of the Maino? : Alſo the Re- 
lication is, That the ſaid Oefendant had ouſted the ſaid Ann, where 
e had done her duty, fecit debitum ſuum, befoze the Duſter , and that 
mtght be, that ve ba done her duty once, but not after, andtherefoze 
he ought to have (af 14 done her duty always, betoze her 
purely t, and this erde being ſüngle, is too general, foꝛ it may 
de under cc ood of curteſie, where the w02ds in the Indenture are Doing 
dlity * cuſtomot᷑ the Mano.) And alſo it might 
Ann Green was Tenant and Inhabitant, but was not pul gu of 
Land which was parcelof the Pana and Wray laid, that thele Ercep- 
Hobs 1 ncurable: And therefoze Judgment was given againſt the 
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Harvy and Thomas? Sly 7 and Mordants} Kenſam and Redings 2 7 
Caſe. 8 Caſe } Caſe. ; 0 


— 


Mich.zx & 32 Eliz. Rot. 414. In the Kings Bench. 
COCXXXIL Barry and Thomas Caſe. 


band both dye, IC was holden clearly b whole Court , 
e Comukr ſhould avoid the Lea. br 5 


Trix. 32. Eliz. Rot. 314 In the Kings Bench. 
COCXXMII. Sly and Mordants Caſe. 


222 8 on the Cale the lared, that whereas he ' Cen. 
[2 e n ok certain — 172 —— 1 ed a Mater "mans 
vo Land wand was downedand found — 
was m einarreto — 11 upon the Plat - _— 199- 
tifs own ſhewing 2 efo2e 


je up 20 fave an UN but = 


the Fr 
e⸗ bur theſame was not lowed , ang | there- 
Trin. 33. Eliz. In the Kings Bench. 


CCCXXAIV. Kenſam and Redings Caſe. 


he Cafe was,That the Queen by her Letters atents gꝛanted Grants of #s 
the Site of ano2 of Brokeley { ping | n W.and all the Lands, King 
g,Coods,CInder- woods.and ber vitaments, parcel 02 apper- . 
ſatd Si — 07 maremio; Ann "oo 


which 
— 'were in the cae of a common perſon, it is clear, that 
Underwoods are not excepted, 7 E. 
12 . of a 1 except Timber and 
0 Juſtice, T 


upon 
E. 6. Dyer, 79. A 
Woods, the 
„that the Lei- 


in the er- 
Under woods 10 0 
e nothing, which ſhould — 1 the Caſe of the 


CCCXXXV. Tris. 33. Elix. In the Kings Bench 
N an Action 


d of Trover trove and 
efen- Converſion. 


1 Cro. 97. 401. 
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He Biſhop of Lincoln "_ Derhick,#; ing of 8 


Cowpers Caſe. Caſe. 


Prohibition. 


Tithes. 
1 Cro. 216. 
Poſt. 33 1,332. 


Indi ment. 

1 Co. 224. 
Yelv.3 «- 

Koy 250. 
Miſnoſmer in 
an Indict ment. 


e converted it to his on, upon which the Plaintiff did demur in 
aw; It was moved that the ts never traverfable. Wray 
Generally Converſion is not — erſable, but upon ſuch ſpecial matter 
as is here: Oꝝ if A. lend to Band B.deltvrreth a thing of the value 
to A in pawn,now the Converſion istraverſable; ſee the ſame caſe,4 EE 
Br. Action upon the Caſe, 113. ſo here. Fenner ag2eed with Wray. 


Mich. 33. Elix. In the Kings Bench. 
CCCXXXVI. le Biſhop of Lincoln aud Cow pers Caſe. 
Cgurt and Tizhegouto the - 
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33. Eli. In the Kings Bench. 
. -CCCXXXVI. Derhick, Xing of Arms Caſe. 


Wil D«bick,againſt Garter, Ring of Arms, was indicted upon the 
Statute of 41. £.6.f02 —_ in n the Church-pard: Sa 2 
peck een in Lone, 8 15 Jean mobeds If Ca: 
was clear of opinion, that — 25 2 ——— 
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called upon, to which the Defendant did demur in Law. Broughton ar- 
gued (01 the Defendant, and he tok Erception to the Replication, 

it is pleaded there, that ſecundum legem Heraldorum , Garter upon 
his Creation ought to receive, cc. of which Law this Court cannot 
have Conuſance, and therefoze the Replication ought to be, ſcil. Secun- 
dum legem Angliz: Jf in Appeal the Oefendant —4 Battel, although 
22 S unto Arms and Herald2y, yet it ſhall be pleaded acco2d- 
ing to 


[ 

of the Land,and ſhall not ſpeak of the Law of Arms. 
Soif an Infant be made a Knight, and he be to plead in diſcharge 
of his Wardſhip, he ſhall plead accoꝛding to the Law of the Land, 
and yet the — of a night belongs to the Law of Arms, 11 E. z. 
Oower againſt the Earl of Richmond, who was alſo Duke of Britain, 
who pleaded to the Writ, That he was Duke of bricain , and not ſo 
named in the Crit ; but the Court did not regard it, foꝛ they cannot 
have knowledge of it, ſo not here of the Law of Heraldry : Alſo this 
Court cannot wite to the Heralds to certifie it, as they may to the 
Parſhal of the King, oz to the Biſhop : But we have ſufficiently 
ſhewed our matter, ici. That we have Letters Patents of the Queen, 
and that we were ſwo2n in the ſaid Office, and ſo we are King of He- 
ralds by matter of Recozd, againſt which is pleaded only matter in 
defect of ceremony and circumſtance, which is not material. An Earl 
is created with the ceremonies of putting a Swoꝛd b20ad-wiſe about 
his Body, and a Cap with a Coꝛonet upon his Head. Yet the King 
may create an Earl without ſuch ceremonies : And may alſo create 
an Earl by woꝛd, if the ſame be after Reco2ded 3 when a Knight is 
made, Spurs ought to be put upon his Heels, yet without ſuch cere- 
mony ſuch degree may be conferred to and upon another, fo2 ſuch 
ceremonies are 02 may be uſed , 02 not uſed at the 28 pleaſure. 
Afterwards it was objected, that the ſame is but a name of Office, but 
not a name of Dignity. To which it was anſwered, that this woꝛd 
Coronamu always impo2zts Dignity, and this is a Oignity and Office, 
as Earl, Marquels, cc. Fenner Juſtice, The Patent is, Nomen tibi im- 

nimus, ald therefoꝛe (Garter) ig parcel of his Mame: And therefoze 
he ought to be Indicted by ſuch Name. And it (ſhould be hard, to tye 
Eſtate and Degrees to ceremonies, away was 'of opinion, That 
this is but a name of Office, and therefoze the Indig ment god, as 
1 Mar. CUrit of Summons of Parliament iſſueth without theſe words 
(Supream Head) and the Wit was holden god, toꝛ it is not parcel of the 
Name, but addition only: So here, Fenner and Wray contrary, foꝛ the 
woꝛds are Creamus, Coronamus, Nomen imponimus,Ergo, part of his Name, 
which Clench alſo granted, and afterwards Dethick was diſcharged, 


Paſch. 32 Eliz.Rot.318. In the Kings Bench. 
CCCXXXVII. Strait 4% Braggs Caſe. 


Nan Action of Treſpaſs,fo2 breaking his Cloſe in H.the Dekendant 155 
pleaded,that long befo2e the Treſpaſs, the Dean and Chapter of 
Pauls were (eiſedof the Yano? of C. in the ſaid County of H. in Fee, in 

whe Right of their Church, and ſo ſeiſed King Edward the Fourth b 

Letters Patents, Dat. An. 1. of his Reign, granted to them all 
es pro licentia Concordandi, of all their Yomagers and Tenants, Ke- 
nts, and Non rcſiants within their Fee, and ſhewed, that 29 Eliz. A 
ine was levied in the Common Pleas,betwirt the Plaintiff and one 
Lok eleven Acres of Lands, whereok the place where is parcel, and 
Poſt-Fine was affefſed to 15 5. and afterwards Scambler the Foꝛain 
did allow to them the ſaid 15. becauſe the laid Land was 
within their Fee: And afterwards , in behalf of the ſald Dean and 
Chapter, he demanded of the Plaintiff * laid fifteen wine 
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who refuſed to pay it, wherefoze he in the Kight of the ſald Dean xc. 
200 by their commandment tek the Diſtreſs as Bally. xc. oz the 
156. and afterwards ſold it, upon which the Plaintiff did demur in 
Law. It was moved, that it is not averred that the Land whereof 
the Fine was levied was within their Fee; but they ſay that Scambler 
allowed it to be within their Fee, and the ſame is not a ſufficient Aver⸗ 
ment; which the Court granted. And it was the opinion of the Court, 
that the Dean and Chapter cannot diſtrain fo2 this matter, but they 
ought to ſue fo2 it in the Erchequer, as it appeareth 9 H. 6. 27. In t 
Dutcheſs of Somerſets Caſe. Gawdy,This G2ant doth not extend to t 
Poſt Fine, fo2 Fine pro licentia Concordandi , is the Queens Silver, and 
not the Poſt Fine, Wray, All ſhall youu by it, fo2 it is about one and 
f — matter, and they were of opinion to give Judgment fo? the 
aintiff. 


Trin. 32 Eliz.Rot.451. In the Kings Bench. 
CCCXXXIX. Sherewood and Nonnes Caſe. 


— an Action of Covenant, the Plaintiff declared, that Charles Grice 
aud Heſter his Wife were ſeiſed of certain Tenements calle Withons, 
with divers Lands to the ſame appertaining, and of another parcel ot 
Land called Dole, containing eight Acres, to them and the heirs of 
body of the ſald Charles on the body of the ſaid Heſter his wife la 
begotten, and ſo ſeiſed, 15 Eliz. leaſed the ſame to the Defendant 
Indenture fo2 ycars, by which Jndenture the Leſſo2 covenanted, that 
the Leſſee ſhould have ſufficient Þouſe-boot, Fencing-wood, and 
wood upon the Lands during the Term; and that further the Leflee 
covenanted fo2 him, his Executoꝛs and Aſſigns, with the Lefſo2, ec. 
That it ſhould be lawful fo2 them to enter upon the Lands during the 
ſatd Term, and to have egrels and regreſs there, and to cut down 
and diſpoſe of all the TUood and Timber there growing, leaving ſut- 
ficient Youſe-boot, Fencing-wood and {oop-wood to the Leflee, upon 
the Lands called the Dole, to2 his expences at Withons; and further,that 
he would not take any Wood o2 Timber upon the Pꝛemiſſes, without 
the aſſent oꝛ aſſigment of the Leſſo2 o2 his Aﬀigns , otherwiſe than 
accoꝛding to the Indenture and true meaning thereof. And further 
declared, That the ſatd Charles and his Uife ſo ſeiſed, levied a Fine of 
part of the Land to R. S and his heirs, to whom the Defendant at- 
tozned,and that the (atdR.S.afterwards de viſed the ſame to 1.his CUite, 
the now Plaintiff fo2 N Kematnder over to another, and died, 
and that the Oefendant had felled and carried out of the Lands cal- 
led Wirhons, twenty loads of Cood without the aſſent and aſſignment 
of the Leſſoꝛ o2 his Aſſigns,fo2 which the }latntiff as Aﬀeixxnee bꝛought 
the Action. The Oekendant 2 That after the Leaſe John Grice 
and others by aſſignment of Heſter had cut down and carried away 
fifty loads of Wood in the ſatd Lands called the Dole, and ſo they had 
not left ſufficient Woods for his erpences at Withons accowding to the 
Indenture, fo2 which cauſe he took the ſaid twenty loads of Wood 
upon Wichons fo2 his expences, upon which the Plaintiff did demur in 
Law, Godtrey,The Plea is not good; This Plea is no moze, but that 
ſuſticient Wood was not left upou the Dole fo2 his expences, and al- 
though there be not, yet the Detendent cannot cut C180Dd efſewhere 
fo? he hath reſtrained htmſelf by the Covenant. Allo the Covenant of 
the Lello? is, Chat the Leſſee ſhall have ſufficient Mood upon the Dole 
fo2 his erpences at Withons, but in htsſatisfanion he doth not alledge, 
that he had needof Wood to to ſpend at Withons,noz both aver that 
hath ſpent it there, fo2 otherwiſe he hath not cauſe to take, æc. And t 
meaning was, that the Leſſee ſhould have ſufficient Wood when be had 
need of it. Hobart fo2 the Defendant,He would not (peak to tber in 
ar, 
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Var; but he conceived that the Declaration was not gd, fo2 here 
— ach of Covenant f —— fo2 the Covenant is in the if- 
junctive, ſcil. That the Defendant ſhould not take Mood without the 
afſent oꝛ aſſignment of the Lefſo2 o2 his 8: And the 
argeth the Defendant with cutting of without the 
alignment of Leno, fo he would compel us to pꝛove moꝛe than 
we ought, — he did it their aſſent only, oꝛ by their aſſignment 
only, it is ſufficient; but if the Covenant had been in the copulative, 

was neceſſary : And fo2 the nature of Copulattves he cited t 

, where two Churchwardens bzing an Action of Treſpaſs , 

ant pleads,That the Plaintiffs are not Churchwardens,upon 
which they are at Jiſae. The Jury find, That the one was Church- 
warden, and the other not, and fo2 that the Plaintiffs could not have 
udgment, fo2 if the one of them be not Churchwarden, then the 
aintiffs are not Churchwardens, fo? the Koalage ought not to 
disjoyned: And he cited the caſe lately ruled in the Common Pleas 
betwirt Ognel and Underwood concerning Crucifeild Grange, A. leaſed unto 
B certain Lands foz toxty years, B.leaſed part of the ſame to C foꝛ ten 
pens: A grants a fient-charge out of Lands in.tenura & occupatione 
Jt was reſolved, That the Lands leaſed to C. ſhould not be charged 
with that Kent, fozalthough it was in tenura B. yet it was not in his oc- 
cupation, and both are erquifite becauſe in the copulative: So here, 
te Lefſee may cut Moo — aſſent of the Lefſo2 without any 
nment. Alſo here, the ſubſtance of the covenant cannot charge 
the Dekendant, fo2 although it be in the ative, vet it is not ablo- 
lute in the Negative, but doth refer unto the covenant pꝛecedent; fo2 
the woꝛds are, That the Leflee ſhall not cut TUoods, aliter quam, acc oꝛd⸗ 
ing to the intent of the Jndenture , where the covenant pꝛecedent is 
not, that the Leflee ſhall not cut Woods but in the Dole, but that the 
Lefſo2 might cut down any Trees in the Dole leaving ſufficient fo2 the 
Leſſee, which covenant in it ſelf doth not reſtrain the Lefſee to cut 
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Owen Rep.r52. the Reverſion 7 —— to him fo2 years, and ſuch Aſſignee cannot 


Co. 215. 


Co.. o 


A Tumpſir, 
Cro. 201. 


have an Action ot Covenant, fo2 a Covenant is a thing in Action, and 
annered to the Reverſion, ſo that if the Keverſion doth not continue 
in its firſt courſe as it was at the time of the creation of the Cove- 
nant, but be altered oꝛ divided, the Covenant is deſtroyed, and there- 
fore it was holden, 32 4.8. betwirt Wiſeman and Warringer, where a Leaſe 
fo2 years was made of one hundꝛed Acres of Lands, rend2ing ten 
pound Kent, and afterwards the Leflo2 granted fifty Acres of it, that 
the Gꝛantee ſhould not have any part of the ent, but all the Rent 
was deſtroyed, So in our caſe hexe, the G2zantee hath but parcel of 
the eſtate, a Term foꝛ years, andſo is not an Aſſignee intended, as the 
caſe betwirt Randal and Brown in the Court of Wards: Randal being 
ſeiled of certain Lands, covenanted with B. that if he payunto him, 
his Þeirs and Aſſigns, five dꝛed pounds, that then be and his 
Deirs would ſtand ſeiſed to the uſe of the ſatd B. and hs D + Randal 


deviled the Land to his Wife during the minozity of on, the Re- 
mainder to his Son in Fee, and died, having made his Wife his Exe: 
cutrir. Brown at the day and place tend2ed the 1 generally, oe 
Wife having but an eſtate foꝛ years in the Land took the money. It 
was holden, that the ſame was not a ſufficient tender, fo2 the Wife is 
not Aſſignee, to2 ſhe hach an Jntereſt but fo2 years, and here the Son is 
to bear the loſs, to2 by a lawful Tender the Inheritance l be de- 
veſted out of him, and theretoze the Tender ought to be made to him 
and not to his Wife. Alſo as the cake is here, he ts no Aſſignee , fo? 
although Charles Grice and his Wite hath the Keverſion, to them and 
the Heirs of the body of Charles, and levy a Fine without Þ2oclama: 
tions, nothing palleth but his own eſtate, and then the Conuſee hath 
not any eſtate, but during the lite of Charles, and then when a man is 
ſeiſed to him and his Heirs during the life of another, he hath not 
ſuch an eſtate as he can deviſe by the Statute , and then when he de- 
viſeth it to his ite fo2 years, it is void, æc. It was adioꝛned. 


Trin. 33 Eliz. In the Kings Bench. 
CCCXL. Smith and Hitchcocks Caſe. 


. T5 an Action upon the Caſe the Plaintiff declared, that whereas 


the Defendant was indebted to him, 19 Mai 30 Eliz. The DOefen- 
dant iu conſideration that the Plaintiff would fozbear to ſuc him 
until ſuch a day after, pꝛomiſed at the ſaid day to pay the debt. C 
Defendant pleaded, how that 29 Maii 29 Eliz. he was indebted untothe 
Ilaintiff in the ſatd ſum, fo2 aſſurance of which afterwards he ac- 
nowledged a Statute to the Plaintiff,upon which he had Execution, 
and had levied the money, abſque hoc, that he was indebted to the 
Platntiff, antea, vel poſt, the ſaid day, aliquo modo, upon which the lain 
tiff did demur. It was argued that the Traverſe was not good, fo? 
the conſideration in Aſſumpſit is not traverſable, becauſe it is but con. 
veyance, and amounts to the general Jſſue,as in debt upon the ſale of 
a Hoꝛſe, it is no Plea fo2 the Defendant to ſay, that noſuch Hozſe was 
ſold to him. Partridge, It the conveyance be the ground of the Suit it 
ts traverſable ; an Action upon the Caſe againſt an Hoſtler, it is a god 
Pleathat he is not an Hoſtler, 2 H. 4 7. See 26 H.8.br. Traverſe 341. In 
an Action upon the Caſe, the Platntiff declared, that whereas of 
Defendant, habuit ex deliberatione of the Plaintiff certain goods, t 
ſaid Ocfendant in conſideration of ten ſhillings, Aſſumpſit & eidem que- 
renti promiſit ſalyo Cuſtodire, &c. Non habuit ex deliberatione, fS a g00D Plea. 
Godfrey,The Defendant doth not anſwer the point ol our Action, which 
is the Aſſumpſit, but only by way of Argument, 11 E.4. 4 In Treſpals 
upon the Statute of 5 R. 2. by the Waſter of a Colledge and 4 
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fteers, the Defendant doth juſtifie by reaſon of a Leaſe made by a 
P2eveceſſo2 of the Plaintiff, and his Confreers, by ere Deed under 
their Common Seal, the Plaintiff, Replicando faith, That at the time 
of the making of the Leale there was no ſuch Colledge , and it was 
no Plea, fo2 it ts no anſwer but by Argument, Gawdy Juſtice, 

n all caſes where the Oetendant may Tx is Law, there the con- 
beyance is traverſable. Wray, The cauſe of the Action is the Aſſumpſr, 
therefoze the conſderation is not traverſable, fo? it is not the point 
with which the Plaintiff is charged: And it is common here, that the 
Declaration in ſuc h Action upon the Caſe, in conſideratton of divers 


ſums of money, without any moze certainty is god, which ſhould nat 


be god if the conſideration were traverſable, but the conſideration 
is to be given in Evidence; and it is alſo common, that in an Acton 
upon the Caſe in Trover and Converſion, the Trover is not traver- 
ſable, fo2 the Converſion is the point of the Action. Fenner Juftice, 
The debt here is no cauſe of the Action, but only the Aſſumpſit. In debt 

n Arbitrament, the Arbitrament is traverlable : So in debt fo2 


upon a Demiſe, the Demiſe is traverſable, fo2 the Arbitrament Arc : +9. 


and Demiſe ts the cauſe and ground of the Action. At another day it 
was moved again, and . mutata opinione ſatD , that conſideration 
Erecutozy is traverſable ; As where one in conſideration that he may 
marry my Daughter, oꝛ of ſervice pzomileth to pay, the ſame conſt- 
deration is traverſable, contrary of a Conſideration executed. And 
afterwords Judgment was given fo2 the Plaintiff. 


Trin. 33 Eliz. In the Court of Wards. 
CCCXLI. Eſtons Caſe. 


oo was ſeiſed of Lands in Fee holden of the King in chicf, and 
took a TUife ſeiſed of other Lands holden in they have 
uue, and the Pusband dieth; and afterwardsthe Wife dieth, Ow 

rjeant conceived, That the Queen ſhould not have the Wardthi 
of the Land of the Mite, 02 the primer ſciſin of it: And it the Husba 
had ſurvived his Wife being Tenant by the Curteſie , the Queen 
ſhould not have Primer ſeiſin of it after his deceaſe. Wray, It the Father 
be ſeiſed of Lands holden in Soccage, and the Mother of Lands 
— in Knights ſer vice, and the husband over ⸗lives his lite being 

enant by the Curteſie the King ſhall have all. Anderſon denied that, 
and he conceived, That the opinion of Stamford is nat Law and pet ſee 
13 H4.278. TUhere the Father is ſeiſed of Lands in chief, and the Mo⸗ 
ther of other; and the Father dieth, and afterwards the Mother dt- 
eth, both ſhall be in ward. And it was ſaid, That if there be G2and- 
ſather , Father, and Son, and the Father —— of Lands 

he O2andfat 


holden in Socage; and afterwards t r dieth ſeiſed of 
Lands in Knights ſervice, the Lands in Socage ſhall not be in ward. 
Anderſon held ſtrongly, That the Queen ſhould have Primer ſeiſin of the 
Lands of the Yother, Wray contrary, Quzre. 


Trin. 33 Eliz. In the Court of Wards. 
CCCXLI. Ellis Hartops Caſe. 


Lis Hartop was ſeſſed of divers Lands,whereof part was holden of 
the King in Knights ſer vice, and deviſed two parts thereof to W. 
Denham and his Fette theuſe of T. hig bzother,and his wife, and af- 
terwardsto the üle ofthe ſaid T. and his Þeirs males. T. died in the life 
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of the Deviſo2,and afterwards a Son ts ; Firſt it was agꝛeed that 
a Deviſe might be to the uſe of „K when Ceſty que uſe 
vyeth in the like of the Deviſoz, the Devilee [take it, and when a 
on is bannt ſhall go to him: But if the uſe be bold, then the Devt- 
ſce ſhall have it to his own uſe,fo2 every deviſe doth imply a conſidera: 
tion: Coke was of opinion, Coat the Son takes bp dellent,when Ceſtuy 
que uſe, tu whom Land is deviſed, doth refuſe the Ocviſlce cannot 
take it,fo2 he ſhall not have it to his own uſe,to2 if the uſe be votd, the 
deviſe is alſo void : And the uſeis votd , fo2 Ceſtuy que uſe Died in 
life of the Ocviſo? lee Bret and Rygdens caſe, A man ſeiſed of thee 
Acres,bargains and ſells one at them, without hewing whic that 
bcfo2c the Statute of 27 H.8. The Bargainee dyeth befoze 
Election deſcends to the Heir. Men ſhould be a Purchaſo? 
by Wray, and Anderſon, Che reviſe is void, and it is all one Brett and 
Rigdens caſe. And by Anderſon, man Deviſeth Lands to the ule of one, 
which uſe by poſſibility is god, and b — not god; If er: 
wards Ceſtuy = uſe cannot take, the Oevile ſhall be to the ule of the 
Deviſo2and his Heirs. 


Trix 33. Elix In the Kings Bench, 
CCCLXII. Weſton a Garmons Caſe. 


Sſize was bzought ofa Rent of fifty pounds per annum, and the 

Plaintiff made his plaintto be diſſeiſed of his Free-hold in H. k. 
and H.W : And ſhewed, that John Vaughan and Amy his Wife, who befor 
was the wife of one Weſton,and Sother of Sir Henry Weſton,the mw 
tiff in the Allizewas ſeiſed of the lald Manoꝛs of H.W.and H. E. lying in 
Barton and Kinton in Fee. And 18Eliz. a Fine was levied betwirt Roben 
Vaughan, and Miles Whitney Co nts,and the ſaid John Vaughan and 
Amy his Mike, and Francis their Son Defozceants of the ſaid two Wa 
no02s,inter alia per nomen of the Wano2s of HE and H.W.and of fifty Bel: 
ſuages, thꝛee hundꝛed Acres ot Lands, tuo hundꝛed Acres of Weadow, 
cum pertinentis, in the ſaid Towns, by which Fine the ſaidDefozceants, 
did acknowledge the right of the ſaid Manoꝛs and Tenements, to be 
the Right of the Complainants, come ceo,&c, with warranty, ot the ſaid 
Dusbandand Witke,fo2 which the Complatnants did render a Rent of 
fifty pounds,per annum, with clauſe of diſtreſs, in dictis Manerijs, to the (aid, 
John qt Amy, & the Heirs of Amy, and alſo rendzed the Tenements afozx- 
ſald, with the Appurtenances to the ſaid John and Amy fo2 their lives, 
the Remainder to the ſaid Francis their Son in tail, the Rematnder 
to the ſatd Amy and her Heirs ; and that John and Amy dyed , by fonte 
whereof the ſald Rent deſcendeth to the ſald Plaintiff, as Son and 
{cir of the ſaid Amy, and that the (atd Francisentred into the ſaid Man 
noꝛs as in his Remainder, and was ſeiſed in tail, and was ſeiſed of the 
ſaid Rent pp the Hands of the ſatd Francis, and afterwards thereof di 
enteoff the ſald Garmons the Defendant, &c. * Tenant pleaded,Thit 
the Plaintiff was never ſeiſed ſo as he could be difſeiſed, and it, xc. Nu 
tor. nul diſſeiſin, Which was found fo2 the Plajntiff who had Judgment and 
Execution, upon which the Tenant wought a TUrit of Erro2: Stephers 
aſſigned Erroz, Firſt, the Fine is levyed of two Banozs, inter alia, (0 
as no other Lands paſſed by the Fine beſives the Wanozs, and ſo the 
Rent is g2anted out of the ſary Lands and Manoꝛs, and no other 
Lands which paſſed by the Fine, and then upon the Plaintiffs own 
ſhewing it appears, that all the Tenants of the charged 
with the Rent in demand, are not named in the Atze: Serond 
Erxroꝛ: This Rent is France only out of the Eſtate tail, fo2 A 


hath Fee in both, as well the Rent as the Land, and then when the 
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Eſtate tail is determined, the Rent is alſo determined, and he hath not 
averred the life of the Tenant in tail, oꝛ any of his Jſite, wherefoze it 
ſhall be intended that he is dead without iſſue, and then the Rent is 
one, and then he hath not any cauſe to have Alliſe: Bourchier,As tothe 
conceived and argued that it is not Erro2 , fo2 although theſe 
woꝛde (inter alia,&c.) pet it ſhall not be intended that the Conuſo? had a 
tþ other Lands, oꝛ that the Rent is iſſuing out of other Lands than 


two Wanozs which are erp2eſſed,# notinter alia: As to the ſecond, 
continuance of the tail needs not to be averred,fo2 the Tenant in 
tatl hath enfeoffed the Tenant of the Land, by which the eſtate tail is 
diſcontinued;And although the Tenant in tail be dead without iſſue, vet 
e Kent doth remain until Recovery of the Land by Formedon in the 
inder. Fenner Juſtice was of opinion, That the Per nomen ſhould vaagh Re- 
go unto the Mannoꝛs only, and ſhould not extend to the inter alia: Fozik 
a man in pleading faith,that J. S. was ſeiſed of twenty acres of Land, 
and thereof (inter alia) did enteoff him per nomen of Green-wead, the ſame 


ſhall not have reference to the inter alia, but only to the twenty acres : 
And the averment of the continuance of the Tail needs not,fo2 the E- 
ſtate-tail is difcontinued. Gy Juſtice was of opinion, That the per 
8 
er-t 


nomen 1 o as well to the inter alia, as to the two Manoꝛs, and then 
pleaden,to appears othe Plaintfi o thewing, andthere needs 
p ng, ere needs 
no averment of the continuance of the Tail fo2 the cauſe afo2cſaid. 
Clench The per nomen doth refer to all, which (ee by the Fine, 
which t Lands paſſed by the Fine, than the ſaid two 
Bano2s.Ind as to the ſecond point he ſaid,There needed no aver ment. 
Gawdy, 222 Erro2,the ſame cannot be ſaved by any way, but 
to ſay, That the Conuſoꝛ was not ſeiſed of any other Lands than the. 
ſaid two Manoꝛs, and then the Fine doth not extend unto it, and then 
no Rent is granted out of it.Fenner, Jn the Common Pleas, in the gꝛeat 
caſe of Fines , it was holden , that in pleading of a Fine , it needs 
not to ſay , Chat t Conuſo2 was ſeiled, fo2 if the Conuſo2 02 
Conuſee were ſetſed,it is ſufficient : fo2 ſuch pleading is contraryin it 
ſelf; fo2 a Fine, ſur conuſance de droit come ceo, &c. dot) =: a eecevent 
Gtft + It was alſo objected, That here is a contuſion in this Fine, fo 
the Kent is rend2ed to the husband and Wife , and to the Heirs o 
the (Wife,and the Land is rendꝛed to the PÞugband and (lite fo2 their 
eg. the Aemainder to Francis in * remainder to the (Uite and 
her Heirs : And theſe matters cannot ſtand together in a Fine, but 
the one will confound the other: But as to that, it was ſaid, that the 
Law ſhall Parſhall theſe two renders, ſo as they both ſhall ſtand; And 
it is not like unto a Kent-ſervice, fo2 a ent-ſervice ifſueth out of the 
whole Eſtate : And therefo2e if a Remainder upon an Eſtate fo life 
Eſcheats,the Seignioꝛy is gone even during the like ot the Tenant fo2 
life: which ſee, 3H. s. 1.contrary of a ient-charge : Fa if theG2antee of 
+ a Kent in Fee purchaſeth the remainder of 12 out of which it 
is depending out of an Eftate fo2 life,heſhall have the ent during the 
life of the Tenant fo life. And of that opinion were all the thzee Ju- 
ſtices, to the — — byſeveral Acts, and the Care gend, 
fo2 it cometh under the O2ant. Fenner Juſtice,There is a difference be- 
twirt aKent ſervice and a ent. charge, oꝛ Common toꝛ that 1 
only the Poſſeſſion, but a Kent-charge ſhall charge the whole te: 
And therefo2e if he who hath a Kent-ſervice releaſeth to him in the 
Aemainder upon an Cftate-tail,o2 fo2 lite, the Kent is ertind ; 
Gawdy dented: And this Caſe was put, The Diffeiſee doth releaſe to 
the Leſſee fo2 ycars of his 02, nihil operatur 3 But if the Oiffetfo2 
and Diſleilee joyn in a Keleaſe to ſuch Leſſee, the fame tg good, fo2 fi 
it (hall enure as the neleaſe of the Diſſeiſoꝛ, andthenof the Dilleiſee , 
C. 
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Mich. 31 & 33 Eliz In the Kings Bench. 
CCCXLIV. Tedcaſtle ad Hallywels Caſe. 


N Debt upon a Bond, the Oefendant pleaded, That the Condition 

was, Chat whereas John Hallywel had put tmſelf to be an Appꝛentice 
to the Plaintiff,if the Defendant John Hallywel during his Apprentice- 
ſhip,02any other (02 him, by his conſent oꝛ agreement take, 02 tiotouſly 
end any of the Gods of his ſaid Maſter the Plaintiff: Af then the 

efendant wit hin one month after notice thereof given to him, do pa 
and ſatisfie the Plaintiff fo2 all ſuch ſums of Montes, Mares, ec. 0 
taken 02 riotouſiy ſpent b the Defendant, 02 by any other by his 20: 
curement 92 conſent, the lame being ſufficiently pzoved ; that then, xc. 
The Defendant by pꝛoteſtation; Quod nec ipſe, no any other by his p20- 
curement 02 conſent had taken , 02 cone ſpent the GwOds of the 

Naintiff: to2 Plea ſaith, That the Plaintiff befoze the Wait bꝛought 
ad not wor che 5 pꝛoved, that the ſatd John Hallywel tek, 02 rioto 

ſpent any of the Plaintiffs Gods : Upon which the Plaintiff did de: 
mur in Law. Jt was argued by Daniel, That the p2oof is ſufficient and 
nod fo2 the time, if it be tried in the Acton upon this Obligation: 
and the p2of intended is poof by twelve men, fo2 it is not ſet down 
beioze what perſon it ſhall be pꝛoved, no2 any manner of p2oof ap: 
pointed, and therefoze it ſhall be tried accowing the Law of the 
Land: which ſee 10E.4. 11. 7 Rz. Bar. 241. Godfrey COntraty, This caſe 
is not like to the caſes befoze, foꝛ here is a further matter. Firſt warn- 
ing, and a monthafter Notice pay, æc. And if the p2oof ſhall be made 
in this Action, the Defendant ſhall loſe the benefit of the Condition, 
which gives time to pay it within a month after ; fo2 in all ſuch caſes 
the p2ecedent Act of the Obligee is traverſable, as 10 H. 7. 13. Jam 
bound by Dbligation to enfeoff ſuch a perſon of ſuch Lands as the 
Obligee ſhall appoint, In an Action bought _— me, I ſhall ſay- 
that the Plaintiff hath not appointed, #c. And here ought to be No- 
tice firſt,and poof ought to pꝛecede the Motice by the meaning of the 
Condition, and ſo this differs from the other caſes put, fo2 here poof 
is not the ſubſtance of the whole: Owen Serjeant, It is the folly of 
the Dekendant to put Himſelf to ſuch an tnconventence, fo2 now he 
ought to pay the mony without delay of any month: And here 
Defendant — 4 to plead, That he hath not imbezelled any goods 
of the Plaintifk , and the Plaintiff Replicando all ſay, and ſhew the 
Special matter that he hath given Notice to him thereof, See 15k. 
4.25» 


18 Eliz. In the Kings Bench. 
CCCXLYV. Manning and Andrews Caſe. 


1 Ejectione firmæ, the Jury found by ſpecial Gerdi: That Richard 
Hart, and Katharine hig Alte, and divers other perſons , 1 H. 8. were 
leiſed of the Lands in queſtion, tothe uſe of Richard and his Heirs, ad 
per implend.ultimam volunt. dict. Rich. who the firſt of Auguſt, 8 H. 8. by his 
ill in waiting deviſed, That his Feoffees ſhould be from thence- 
fo2th ſeiled to the uſe of his lald Wife foz her life, and after to the 
uſe of W. H. his Son fo2 his life, without — qu of TUaſt, 
and after the death of the ſaid Katharine his Tife , William his Son, 
and Joan TUite of the William, his Feoffees ſhould be ſeiſed 
to the uſe of the nert Heir of the Body of the ſat William and 
Joan lawfully begotten, to2 the term of the life of the ſame your, 
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and after the deceaſe of the ſame Heit, to the uſe of the next heir, e 
ſame heir lawfully begotten, and fo? vefauit of ſuch iſſue, ts the och 
the heirs ol the body of the ſaid William and joan lawfiily begotten, fo2 
the term of lite o hives of every ſuch heir, 02 heirs, aud fo? 4c... 2.4 cs, 
default of fluch heirs to the uſe of the heirs of the of the ſaid 
William , and fo2 default, gc. to the right Hetry of Willian. And 
further he willed, That if any of the ſaid heirs Mall ſet, alten, lap to 
meant y + Aur they 02 any of them thall 
habe in 02 out of the ſame Lands , 02 by their conſent 82 aſſent ſuffer 
alp Becovery to de had againſt them, gc. oz do any other Ac, whereby 
t their heirs, 02 any of them may o ought to be diſinhetited 
fi the ule limited to ſuch Heir fo doing fhall be votd and of no 
| dis life : And that his ſald Feoffecs ſhall be thericefozth 
ſdſſedto the uſe of the heit apparent of ſuch Dffenver , as though he 
were dead. Richard Hart died, William Had tile by the ſaid Joan his Wife 
a Son named Thomas, and died, and afterwards 31 H.$. Joan die d, Katha- 
rine died, Thomas entred,and hab iſſue Francis and Percival. Thomas by Deed 
thbented, 14 4 Eli. bargained and ſold to Andrews, and levied a 
Fine to him with warranty: And afterwards 6 Kli. Francis [evied a 
Fine tothe ſaid Andrews, Sur conuſans de droit come ceo; And further by the 
ine releaſed to him with warranty, at the time of which 
Hite Percival wu heit apparent to the ſald Francis, Francis after had 
J. and Aha are now living, The heir of the Survivo? of the 


was agrerd by ole Courr, 
n others,unto the uſe of himſelf 


Uſe ſuſpendod. 
part ſuſpended, becauſe he was joyntly ſeiſed with ſeven others to his ens 
ee e ule fo2 the eighth pare ſuſpended, fo2 when this Oe. — 
is to take eftect, ie. at the time of his death, all the poſſefiion of 
e Land by the Durviyo? paſſeth from the uſe, and then the ule being 
withdzaum fromthe poſieftion ſhall well paſs. And by Wray, A uſe ſut- 
may be deviſed: As if Feoffees to uſe befoze the Statute of 
27 H.$. be diſſeiſed, by which diſleiſin the uſe is ſuſpended; and after- 
watds during the diſſetun, Ceſtuy que uſe, by his Will veviſeth,That his 
Feoffees ſhali re-enter, and then make an eftate to l. S. in Fee, the ſame 
19 a god deviſe, fo2 by diſleifin the truſt andconfidence repoſed by 
Ceſtuy que uſe in the Feofees , is not ſuſpended : Secondly, At was 
holden that here aule implied was limited to Joan the wile of William, 
although there be not any expꝛels deviſe of it, accoding to the Book 
of 13 H. 12. Thirdly,when auſe ig limited to the Heir of the body of - 
William and Joan lawfully begotten fo2 life, and afterwards ta the Heir 
of the body of the fame heir fo2 fe gc. Geofry Juſtice was of opinion, « 
That = is in effect an eſtate tail, fo? the eitates are direaed 
to courſe of an eſtate tail; fo2 he wills, That every heir of the 
wap of hits Son ſhall have pe 2008 „and the ſpecial wo not 
niakranother eſtate topals, t which the Law witls:As if Lands 
be given to one fo2 lite, the Hema after his 1 the Heirs of 
Us boup lawtully begotten, notwithſtanding words of the 
[ vr ſeveral eſtates, yet becaule the Law (o wills, it 
Is but one e. Gawdy Juftice ſaid, Chat every iſſue begotten 
betwtrt Willem and Joan houtd have an eſtate fo2 life fatceſſive, and a 
Rematnder in tail expectant as right heir of the body of William, and = 
eſtate tail ſhall not be executed in poſſefion by reaſon of the 5 engen. 
femainder fo2 Hie limited to the heir of the body of Willen ,,........ 
and Joan, and although that theſe meine Kemainderg are but upon a of an care 
con und not in eie, pet ſuch * fhall be had to them, 2 poſee Ron 
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hep ſhall hinder the erecution of the eſtates fo2 life, and in tail in | 
poſſe 


olleſſion: As if an eſtate be made to 4. fo lite, the Kemainder to the 
right heirs of B. in tail, the Remainder in Fee to A. although the eſtate 
tail be tn abeyance, and not in «le during the life of B. pet in reſpect 
thereof the Free-hold and Fee ſhall not be conjoyned. Southcote Juſttce, 
To the ſame purpoſe; And he put acale lately adjudged betwirt Vaugh- 
an and Alcock : Land was deviſed to two men, and if any of them dieth, 
his heirs ſhall inherit, theſe deviſees are Tenants in conunon, becauſe 
in by de vile, but contrary if it were by way of Gzant : Lands are devi- 
ſedto A. and k. to be betwirt them divided, they are Tenants incomman. 
V' ray, William anD Thomas have but —— 02 they are purchaſoꝛs bythe 
name (heit) in the ſingular number, but when he goes further, and laps, 
fo2 want of ſuch iſſue to the heirs of the body of William , in the plural 
number, now Will. hath an Jnheritance : And if a deviſe be made to one 
toꝛ lite. and then to his heir fo2 lite, and ſu from heir to heir in perpetuum 
fo2 lite, here ate two eſtates foꝛ lite, and the other Devilees have Fee, 
fo2 eſtates fo2 life cannot be limited by general woꝛus from heir to heir, 
vut by ſpecial woꝛds they may: And here, Thomas being next heit oł t 
body of William and —— an eſtate fo2 lite, and alſo being heir of the 
body of the ſaid William, hat | 

mein remaineth limited to others. le to the next heit of the bodyol Tho- 


co 11-3<P55: ing alive, ſhall not hinder the execution of thele eſtates, but they ſhall 


mas being in abeyance,becauſe limited by the name heir, his F hep hal 
remain in fo2ce accoꝛding to the rules of the common Taw : Then 


Thomas ſo being ſeiſed levyeth a Fine againſt the Þ2oviſion of the Will, 


by which Thomas hath —— his eſtate fo2 life , and ſo his next heir 
ſhall havethe Land during his lite: And a g2eat reaſon wherefoe the 
heirs.,ur ſupra,after the two firſt limitations thall have tail, ig, becauſc 
that if every heir ſhould have but foz lite. they ſhould never have any. 
Intereſt in the Lands by theſe {imitations,fo2 114 expꝛeſs wozds of 
the deviſe, none ſhall take but the heir of the firſt heir fo2 everic.UUhen 
Thomas aliens, by which the ute veſts in Francis, and when afterwards 
Francis [evieth a Fine, then che ule velts in Percival Hut, nert heir 


tate led, Of the (atd Francis at the time of the Fine levyed (notwithſtanding that 


ſhall not be 


develted. 


1 Cro.£ 1. 


afterwards Francis had a Son which his next heir) and therefoze the 
uſe in Percival by the birth of the ſald Son in Francis ſhallnot be deveſted, 
becauſe it was a thing veſted in him befoze by purchaſe, 9 H.. 25. A en⸗ 
fcoffs g;. upon condition on the part of Ato be perfozined, and dyeth, ha⸗ 
ving iſſue a Daughter, the Daughter perfozms the condition, and after- 
wards a Son is vozn,the Daughter ſhall hold the Lands againſt the 
Don: So 5-E.4 C. A womanhaty iſſue a Paughter,and afterwards can- 
ſenrs to a Raviſher, the Daughter enters, and afterwards a Son is 
bo2n, pet the Daughter ſhall hold the Lands fo? ever, i. e. And Geofries 
Juſlice ſaid, Francis being in by fozce of the l not be ſubiea 
to the limitation of the Witllzi.e. to any foꝛteiture it he alien, foꝛ the e- 
ſtate which Francis hath fo2 his life is but an eſtate gained by the offence 
of his Father,and the uſe was limited to pew upou the Cl of Richard, 
and then the ſaid eſtate is not ſubject to the J2oviſo of the TWtll, and 
then hath not Francis committed any fozfeiture : And admit Francis ſh} 
fopfeit, vet Percival ſhall get nothing thereby, but the eſtate which Francs 
had at the time of the Finelevied,(cil. the Free-hold only, fo2 no eſtate 
of Inheritance was in him living Nis Fatycr. Asta the reg2eſs of the 
Feoffeez,Geofries was of opinion, That where an uſe is limited to a pet; 
ſoncertain, and thereupon veſted in the perſon to whom it is limited, 
That the Entry of the Feoffees in ſuch caſe is not requiſite, notwith- 
ſtanding that the firſt eſtates bediſcontinued,but where the uſe(as in our 
caſe)ts not limitedto aperſon certain in eſſe, but isinabeyance,not veſted 
in any perſon upon the limitation of it,ſome eſtate ought to be left in 
the Feoffees to maintain thatuſe,and to render it accoꝛding to 2 — 


a Remainder in tail to him limited, æ the 
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tation, and in our caſe, theſe uſes not in eſſe at the time of the making of 
the Statute of 27 H. 8. could not be executed by the ſald Statute, but 
now at the appointed time by the limitation ſhall be ratſed and revived 
by the Entry of the Feoffees,but here by the Fine and Non-clatm, the 
Feoffees are bound, and their Entry taken away, and ſo no uſe can ac- 
crue to Percival Hart by ſuch Entry. Southcore Fliſtice was of opinton, that 
the Feoffees cannot enter at all,becauſe that by the Statute of 27 H.s, 
nothing is left in them at the time of the making ofthe Statute,which 
ſaves the rightofe n, xc othet than the Feoftees,ſoas no rig 
is ſaved to them but all is dzawn out of them by the operation of t 
Statute,and the ſecond ſaving of the Statute, ſaves to the Feoffees 
all their fozmer da as the Right which the Feoffees had by the 
Feoffment to the ule is utterly gone; But Percival Hart my well enter, 
fo2 2 is not bound to the five years after the Fine levied, foꝛ he had not 
right at the time of the Fine levied, but his right came by the Fine. 
Wry chtef Juſtice, The Feoffees are not to enter, foz the Statute of 
27 H.S.hath two 1. gives the poſſeſſion to Cettuy que uſe in ſuch 
manner as he in the uſe. 2 takes away all the right out of the Fe- 
offees,and gives it to Ceſtuy que uſe, ſu as nothing at all remains in rhe 
Feoffees ; fo2 if an Ad of Parliament will give to me all the Lands, 
whereof my bꝛother Southcore ts ſeiſed, and that J ſhall be in the Seilin 
4 — is the actual poſſeſſion in me without my Entry: ſo where an 
is often executed by the Statute, Ceſtuy 7 — uſe without any Entry 
hath an acuual polſeſon'.4s to the uſes contingent, nothing remains 
Feoffees fo2 the ſetling of themwhen they happen, but the whole 
eſtate is ſetled in Ceſtuy que uſe, yet ſubject to ſuch uſe, and he ſhall render 
the ſame upon contingenc : And if any eſtate ſhould remain in the Fe- 
offees,it could be but an life,fo2 the Fee ſimple is executed in 
Ceſtuy que uſe, with an eſtate in p n, and then the Feoftees ſhould be 
ſeiſed to another uſe than was given them by the Tivery. Allo ifa Fe. 
offment be made unto the uſe of the Feoffoz,and his heirs, until J. S. hath 
— unto the Feoffo2 1001, from thencefozth the Feoffo; and his 
$ ſhall be ſeiſed to the uſe of the ſaid J. S. and his heits, it upon fucy 
Feoffment any thing uld remain in the Feoffees befoze the papment 
by 1.S.the ſame ſhould be aFee-ſimple,and then there ſhould be rwoFee- 
ſimples of one and the ſame Lands,one in the Feoffo2,and the other in 
the Feoffees, which ſhould be abſurd, and therefoze the beſt way to avoid 
ſuch inconveniences is to continue the Statute,that it dzaws the whole 
eſtate of the Land, and alſo the confidence out of the Feoffees,and repo- 
ſeth it upon the Lands, the which by the operation of the Statute, ſhall 
render the uſe to every perſon in his time accoꝛding tothe limitation 
of the parties: And alſo if any Intereſt doth remain in the Feoffees , 
Then ifthey convey to any perſon upon conſideration who hath nor 
notice ofthe uſe, the ſatduſe ſhall never riſe, is utteriy againſt 
the meaning of the ſaid Statute, and the meaning the eon and 
 therefoze,to conftrue the Statute.to leave nothing in the Feoffees will 
pe vent all ſuch miſchief: And if a Feoffment in fee be made to the uſe 
of the Feoffo? to2 ttfeand afterwards to the uſe of his wife which ſhalt 
be fo2 life,and afterwards to the uſe of the right Heirs of the Feotfoz; 
Feoffo2 ent a ſtranger,taketha wife, now cannot the Leal 
kees enter the lite of the Feoffo2,and after his death they cannot 
enter, becauſe could not enter when the uſe to the wife was to be- 
ü upon the inter marriage, and then if the Entry of the Feoffees in 
caſe ſhould be requifite , the uſe limited tothe wife by the Act of 
pe Feoſfox ſhould be deſtroyed againſt his own limitation 5 which is 
g againſt the meaning of the Act afo2eſaid, fox by the ſaid ac, the 
Land is credited with the [aid uſe , which ſhall never fail in the perfo2- 
mance ot it. And ſuch contingent ny Remainder map be _ 
2 


1 


Manning and Andecws2 
Caſe. 


ed in poſſeſſion,a Fortiori in uſe,which fee 4 E. Colthirſts caſe, 2 3. And · Ple- 
ſingtons Caſe,6 RA. And it is true, at the common Law, the Entry of the 
coffees was tequiſite, bec auſe — wong was done unto them by reg- 
of the poſſeſſion which they then had; but now by the Statute 
d2awn out of them, and then there is noreaſon that they medle witht 
Lands wherein they have now nothing to do, and the (cope of che 
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tute is, utterly to e the es to do any thing in pe dice of 
mac hers eB ao the canoe hor Ke 
— —e— uſes which are tg tn. 


tation knit unto the Feoffment made unts e fre 

6 JD to uſes 50 A. covenants with B. That 

enteoffed by B. ot ther Acres of Lands in D.that then the 

rs be ſriſed of Land of the (aid A. in S. to the uſe of 8. 

clrs,and afterwards A. enfeoffeth a ranger of his Lands in 

afterwards B.enfeoffeth A of his Lands in D:.nowt of 

be ſeiſed to the uſe ofB. notwithſtan the ſaid F 

notice of the uſe,fo2 Land is bound uſe in 

it come: And ſce the like caſe, ibid. 1. M. 59. 

ſes many aſſurances have been —— 4 


gage, ie. Tf the Bo 0 
— and bis beben tall be Laden after ſuch pa 
ago? and his Heirs; In that caſe ny 


Mien, pet upon the payment, the uſe ſhafl 

Eliot of the Alienee,and the Nos al be in the 

any Entry : Fo2 the a pie could not enter agatnſt 

nation, to revive the uſe which is to riſe upon the payment, and there 

rat foyer git dt hn 
n 

ok B. 4.levies a Fine, makes a Feoftment, ſuffers a Kecovery, ac, dl. 


t ſame ſhall bind — S 
22 — At notwnthanding this Fine, xc. Che right Detr 
ot B. may enter: And alwa 


ne andit is a collateralc wh + bm Þs the Lands by the 
an n 4 
ert tberty,and cannot be viſcharged, vi. 49. Aſſ. 8. & 49 E. 3. 1 
Goodcheapes Caſe: Aman deviſet his Executo2s ſhall (cil his Lands, 
and afterwards dyeth without heir. ſo as the Land eſcheats to the King, 
pet the authozty given to the Executoꝛs ſhall bind the Landgtn 
ands ſoever it comes,&c.And (o a title of Entry continues not 
ſtanding twenty alienations : But an uſe is a leſs thing than a Title 
of Entry, eſpecially an uſe in contingency,and an uſe as long as it is in 
contingency cannot be fozfeited2 As if the Moꝛtgagoꝛ be attamted and 
pardoned mean betwirt the Woztgage and the day of Kedemption,&c. 
Then when Thomas leuies a Fine, Francis may well enter; And Thomas 
betoze the Fine had an eſtate tail executed to his Free-hold, and there- 
foe by the Fine he gave an eſtate of Inheritance to the Conuſee, and 
then no right of entati rematned in Francis, but he took an eſtate fo2 life 
only, and that as a {Purchafo2 by the limitation of the Will, and then 
when Francis le vied aFine,his eſtate was gone (which was but fo2 lite) 
and then the right of the entail,and all the other eſtates which are e- 
ſpecially limited are alſo gone, and ſo Percival Hart, to whom no eſtate 
was (pectally limited hath not any cauſe to enter, xc. And it 
ſaid by Wray: Þugband andi dite Tenants in ſpecial tau, the 
levies a Fine with Pꝛoclamations and dieth, the Wife 
a eve he clams pale {a ens Fe FI 
e a | : 
And if Tenant in Tail gzanteth corumſtaum , and after levirth' Fine 
thereof with Pꝛoclamations, come ceo, c. The Iſſue is barten: contta- 
rp where the Fine is upon a ieleale,&c, 8 
I II. 
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18 EA. ln tic Kings Bench. 
CCCxLN Hexninghami ad Windhams Caſe. 
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18 Eliz. In the Rings Bench. 
CCCXLVIL Foſter and Pitfalls Caſe. 
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18 Kü 
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Caſe. 


18 Eliz.'In the Kings Bench. 
CCCLXVII. Greenes Caſe. 


dae Reene mane a Leaſe fo s rendzing Kent with clauſe of Re- 
1 6 eo the Kent due at ti Feaſt of the Annunciation was behind 
- belug demanded at the day, Rent the Leſloꝛ afterwards 
Co. s. andafterwards entred fo2 the condition yy and his Entry 
ig 3 — Eat) 
Envy. 8. Lefl02accepts the nextQuarters Kent, then he hat t 
Browning and Ae · en he admits the Leſſee 1 * if 
Belton: Caſe. the Lefſo? the ſatd Feaſt Annuriciation after 
the forfeiture, he cannot afterwards re-enter _ re dd che ſaid Kei 
by — Diltre(s he hath affirmed the 
be make a fo2 the 2 as a 4 Rent, A. , if the Ac- 


| a ſum of mony, and not erp2efly fo2 e Bent, all 
quirrance be b but fo? 4 Y, 1 


CCC XIX 20 Eliz. In the Common Pleas. 


Entry for For- | 


feiture. 


Dyer 339.2. ha 
degree; leaſeth fo2 1 to A. oo 
fee, the 18 the a ener; it is a good n 
Dlſſeiſoꝛ 1 not —— although the Alienation was 11 
tance, Li. 111. which D ch bis And if Tenant * like n = 


fee, and the —— enfec 1 Father, and dieth, the ſame deſc 
Livery os hall not avall him no moze than in caſe of Dietſin, It hath been 
Seiſin, objected, that 7s is the Livery of the firſt Tenant fo?2 life, and the 
Conv mareen of him -d the Aemainder f —_— Dyer was of opinion, 
by this Li inder fo2 lite paſſeth, and this Livery 
hat I as 4 the 2 ok him in the Remainder as of the Tenant 
7 on ; and although e an eſfate is made lawfully by many, 
l be ſaid the Livery of him only who lawfully may make Livery: 
Pet here an eſtate is hy tully made it ſhall be accounted in Law, 
the Livery 920 5 ＋. in 8 And in th ter femainder fo? life 
is 0 Li 15 2 and the Livery of him in 
Noh "Remainder lope th _ Ay ie ＋ _ - e to o make Livery 
n 
it ik the Low and a ranger Diſleiſe the 


offment over ole Seigniozp is extina, as 1 
— ſeiſed: fo if i rhe a and a Stranger 1 175 
and malte a Fe is gone, and pet Ir 18 the 


the Seigntoꝛy 
Livery of the Leite only. An althopnh if be but che contemation of 
him in the Kematnder fo? life,yet thereby the Kematnder is gane and 
extina.And afterwards Judgment was given, that the Entry of him 
in the Remainder in tail was lawful : And it was ſald by the L. — — 
That it Tenant fog lite be, the Aematnder fo? ——_— — 
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The Lord Saint John, and the Counteſs 8 1263 
of Kents Caſe. 


2— fo2 life in poſſeſſion alteneth in fee, that he in the Aemainder 
in fre cannot enter, fo2 it was not to his dilin erilin. 


CCCL. 20 Elix. In the Kings Bench. 


he Caſe was, That a Capias ad Sarisfaciend:was delivered to the She- | 
riff, and after the Sheriff did arreſt the party againſt whom the .. 
Capias ffſuied, by fozce of a Capias Utlagatum, and then the party in the 
as Came to the Sheriff, and pꝛayed that the party remain in Ere- 
fo2 his debt alſo, and notwithſtanding that the Sheriff let the 
ziſoner go at large, and upon both Writs returned, Non eſt invencus, 
t was the opinion of all the Juſtices , That the Sheriff was not 
bound in point of Eſcape to detain the Pziſoner fo2 the Debt of the 
intiff; and it is not like where one is in the Fleet in Execution, 
e (if other condemnations in other Courts be no:ified to the 
arden of the Fleer) he ſhall be chargeable with them ail. Jt was 
holden alſo, per Curiam, That if the Body had been returned by Capias 
Urlagatum, that the Court at the pꝛaper of the party would grant that 
the aloner might remain in Execution fo2 the debt as in caſe of a 
pias pro ane. 


19 Eli. In the Common Pleas. 


CCCLI, De Lord Saint John and the Counteſs 
of Kents Caſe. 


N Evidence given to the Jury in an Action of Debt hꝛought by the 5... of Ene 

Plaintiff againſt the Defendant : It was ſaid by Dyer aud Manwood cs of em- 
1uſtices, That it Executoꝛs grant omnia bona ſua,that the goods which = e ſus. 
they have as Erecutozs do not paſs, which ſee 10 E 4. 1: b. by Danby : * Ce. 
but the contrary was holden by Wra chief Juſtice of the Kings 
Bench, and by Plowden, in Bracebridge: caſe, P. 18 Elm. and they denied the 
_ of 10 EA. to be Law, fo2 by ſuch Oꝛant made by Executoꝛs, 

gods of the Ceſtatoꝛ do paſs, 


CCCLIL 19 El In the Common Pleas. 


Nadz It was ſaid by Dyer and Man wood, Juſtices, That if one be 
condemned in an Action upon the Caſe, 1 Nihil Abatement of 
icir, 02 demurrer, cc. And a Wyt iſſueth f enquire Da- Wut. 


mages, and befoze the return of it the dieth 1 the 3 L053. 
Writ ſhall not abate, fo2 the awarding of the ſaiv Writ is a Judg- 
ment. And it was ſaid by Manwood, In a Writ of Account the Account, 


dant is awarded to account; if the dant account, and be found 
in Arrearages and dieth, the Writ ſhall not abate , but Audgment 
ſhall be gtven thatthe ntiff ſhall recover, and the Erecuto? ſhall 
ed charged with the Arrearages, and yet account doth not lye againſt 


CCCLIY. 


— A 


CCCLII. 19 E/iz. In the Kings Bench, 


| Did recover in Debt againſt B. whereupon a Fieri facias iſſtey 

A. to the Sheriff of Devon ; and the Defendant, ſeeing the Writ 

Attachment of of Exetution th the Sheriffs hands, ald to dim $ that be would pay 

prep tk 
a 5 In [1 4 | " 

— came att A: Aon of the 70 of Exeter, and attached t 


is void. 
eriffs hand, ſuppoling the ſaid A. to be indebted ſo 1? th 
ane 2» I whor name he made the attachment, and now on the 
Ges; the (fd A. a Certiorare was pꝛapeb to re the Atta 
and it was therefore holden by t 15 ourt, that the ment 
was void, and a Cerriorare granted 2 And Wray ſald, It it can be d 
by Oath, that if the Defendant did pꝛocure, o2 was aſlenting to the 
fuld attachment, that P2oceſs of Contempt ſhould ifſue him; 
and the Sheriff demanded of the C t return he ſhould make, 
becauſe the montes were attached t hands, and taken from 
fo2ce 3 to which Wray anſwered, That the Sheriff ounhttoan 
the monies to the Plaintiff, which were once in his hands by fozce of 
the Execution, and that it was his folly to ſuffer themony to be taken 
from him by colour of the ſaid Attachment, if the mony was 
taken by fo2ce, the Sheriff had his remedy by an Action of Treſpaſs; 
fo2 the Attachment was void, but the Shertff at the return of the 
Wit ought to anlwer fo2 the Mony. 


CCCLIV. 19 Ez. In the Common Pleas. 


T2. fo2 life bargained and ſold his Lands to 4. and his 
Forferure. and afterwards evien a Fine tothe Bar miner , 068 belts 
« Len.124+ droit come ceo, &c. Tt was holden by 99 burt, that it was a ko ture 
tLe»60,55- committed by the Bargainee, not by the Bargainoz, who at the time 
of the Fine had nothing to * 8 and it was laid by Man wood kf, 

That if Tenant fo? life be diſleiſed, and takes a Fine, ut ſupra, of a 
Stranger, it is a — and yet he in the Reverſion hath but a 

right in Keverſion ; ſo that if Tenant fd2 life be dilſeiſed, and the 

Diſſciſoꝛ commits Waſt, he in the Reverſion ſhall have an Action of 

Maſt again Tenant fo? lite; and if two Tenants ton like bedſſſeiſed 

by two, A. and B. and one of the Tenants fo2 life doth refeaſe unto A. 

and the other Tenant fo2 life doth re-enter, he hath the Woiety in 

common with the other to whom the Releaſe was made, and be hath 

1 the intire Keverſion in him, in whom the Keverſion was 

N, C. | 


CCCLV. 20 Elz. In the Common Pkas. 
Bracebridges Caſe. 


De Caſe was, Thomas Bracebridge ſeiſed of a Mano? in Fee, leaſed a 
Meſſuage, parcel of it to one Cures fo2 21 years, and afterwards 

35 Hs. leaſed the ſame to one Moore fo2 26 years, to begin after the 
expiratton of the fozmer Leaſe ; and afterwards 5 E. 6. he enfeoſfed 
Griffuh and others to the uſe of the Feoffees themſelves , and thetr 
Heirs, upon condition, That if the Feoffees did not pay to the ſald 
Thomas Bracebridge 2000 l. within 1 5 days after, that then immediately 


alter the laid 15 days, the Feoftees ſhould ſtand ſeiſed of the ſaid Pando? 


eee DID OOO IT I T_T YT S5 TOYS & 


— =” a A, eee 


Bracebridges 2 265 
Caſe. 


to the uſe of the laid Thomas Bracebridge, and Joyce his wife, fo2 their 
{{\ves, without impeachment of Wait „and afterwards to the uſe of 
T. B. their ſecond Son in tail, with divers Remainders over, the 
Feoffees do not pay the ſaid mony within the ſatd 15 days, atterwards 
Curties att02NS to the Feoffees. Jt was moved, it the neverſion of the 
Lands paſled to Curtics, paſſeth by the Feoffment of the Bano2 with- 
out attoznment, which ſee Littleton x 33, 134. 2. If by the attozament en. 
of Curties,after the 15 days the uſes can riſe to Bracebridge and his wife, 
tc. and it was ſaid, That the Caſe 20 H. 6. Avowry 11,12. If a Pano: 
be granted fo2 life, the remainder over in Fee; Tenant fo? life dieth, 
if the Tenants attom to him in the Remainder, the ſame is good; 
and if a ieverſion be granted to two, and one of them dieth, atto2n- 
ment to the ſur vivoꝛ is 2 z and if a Reverſion be granted to Hul- 
band and Wife in ſpectal tail, the Wife dieth afterwards without iſſae, 
Attoꝛnment to the Husband is good; and ik a Reverſion be given in 
Frank marriage, and atterwards the Husbandand Wikfe are divo2ced, 
and afterwards the particular Tenant attoꝛnsto the TUite, the ſame 
is good: and by Manwood, It a Man ſeiſed of a Wanoz.the demeſns of 
which extends into two Counties, and hathiſſue a Son and a Daugh⸗ 
ter by one woman, and a Son by another woman, and dieth, the elveſt 
Son enters into the Oemeſns in one County only, and takes the 
fit in one County only, and dieth without iflue, the Daughter ſhall 
we and inherit the Oemeſns oꝛ Services whereof her Bꝛother was 
ſed, and the Son of the half-blood the reſt; And by Manwood, the 
attoꝛnment of Curties, who was the firſt Leflce , ſhall bind Moore the 
ſecond Leſſee, fo2 he ought to attoꝛn, againſt whom lieth the Quid juris 
clamat: AnDit a Leaſe t02 years be made of a Yano, and the Kever- 
ſion of it be granted to another in fee it the Leſſee to2 years attozneth 
it ſhall bind the Tenants of the Bano2, 18 E. 2. A man ſeiſed of a | 
Manoꝛ in the right of his Wife, (eaſed parcel of it fo2 years without 
his wite, the Reverſion thereof is nat parcel of the Yano? 3 contrary 
if the Leaſe had been made by Hugband and (Aike. And by Dyer, if 
Tenant in tail of a Panoꝛ leaſeth parcel fo2 years, and afterwards 
makes a Feoffment of the wholeWanoz, and makes Livery in the Oe- 
meſns not leaſed, the Reverſion of the Land leaſed doth not paſs; fo: 
by the Feoffment a wong is done to the Lefſo2, which the Law ſhall 
not further enlarge than appearcth by the Deed; contrary in caſe of 
Tenant in fe of a Manoꝛ, and that without Deed with Attoznment; 
And it was the Caſe of one Keller, 25 H.8. Keller was Ceſtuy que uſe befo2e 
the Statute of 27 H.8. of divers Lands by ſeveral Conveyances, the 
ule of ſome being raiſed upon Recovery, of ſome upon Fine, and of 
ſome upon Feoffment,and he made a Feoffment of all theſe Lands by 
Deed, with a Letter of Artomey to make Livery; the Attoꝛney entred 
into part of the Land. and made Liveryin the name of the whole, and 
it was agreed by all the Juſtices, that the Lands paſled, notwithſtand- 
ing in others poſſeſſion, i.e. other Feoffees 2 And by Dyer, Tf the Te- 
nants of a Mano? pay their Heats to the Diſleiſo2 , they may refuſe 
again to pay them; aud if a Leaſe be made fo2 years, the nemainder 
fo; life, if the Leiſo2 will grant over his Reverſion, the Leſſee fo2 years 
[ Atto21,-and his attommment ſhall bind him in the remainder fo2 
and if a Leaſe be made to one fo2 years, the remainder over fo? 
life, the remainder to the Leſſee fo2 years in Fee. Now if the Leſſee 
f02years grant all hisintereſt,xc. there needs no attoꝛnment: and it 
Gantee of a Kent in fee lealeth fo2 life , and afterwards grants the 
Aeverſionto another, the Attoꝛnment of the Ter-tenant is not requi- 
ſite, but only of the Gzanteefo2 life, It was alſo holden , That this 
— — by Curties two years after the Livery was ſufficient, fo2 it Kn 
ſhall have relation to the Livery to make it parcel of the ano, but 


not to puniſh the Leſſee fo2 waſte done mean between the Livery ns 
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the Heir of a 
Copybolder. 


Cuſtom 
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the Attoꝛnment, but betwirt the Feoffo2 and the Feoffee jit ſhall paſs 
ab initio. It was holden alſo, That although the uſes fo? it limited are 
determined by the default of payment within the 15 days, yet the 
Feoffces ſhall take the Reverſion by this Attoznment to the ſecond 
uſes; and if J enfeoff one upon condition to enkeotf ] S. who refuſeth, 
now the Feoftee ſhall be ſeiled tomyule ; but if y condition were tg 
give in tail,contrary : So here is a Limitation beyond the firſt uſe, 
which ſhall not be defeated fo2 want of Attoznmenr to the firſt uſes; 
and here it was not the meaning of Bracebridge-to have the Lands again 
upon bꝛeach of the condition in his fozmer eſtate , but accowding to 
the ſeconduſe; and Judgment was given in the pꝛincipal caſe accod- 
ing to the reſolutions of the Judges, as atozelaid. And it was ſaid by 
Harper Juſtice, That if aFe nt in Fee be made to]. S. upon con. 
dition that he ſhall grant to A. a Rent charge, who retuleth it, ].5.ſhatt 
be ſeiſed to his own ule. 


CCCLVI. 20 EZ. In the Common Pleas. 


be Caſe was this, Load and Tenant by ſervice to pay every year 

ſuch a quantity of Sat; but ſince 10 H.7.the Tenant hath always 
pato the money fo? Salt. The queſtion was, It the Loꝛd t reſo2t to 
the firſt ſervice, and if oe money be Seiſin of the Salt. Manwood 
tok this difference, ie. where the Loꝛd takes a certain ſum of 
fo2 the Salt, the ſame is not any Seiſin, fo2 the ſervice is altered, as at 
the firſt,Socage Tenure was a wozk done by laboz, i.c. l ; but 
now it is changed into certain nent, and the Lov cannot relozt to 
have his Plowing ; and in Kent divers Tenants in ancient time have 
patd Barley fo2 their Rent, but the ſame afterward was paid in a 
certain ſum of money, ſo as now the Loꝛd of Canterbury, who is Low 
of ſuch Tenements cannot now demand his Barly, æc. but if the ſum 
which hath been uſed to be paid be incertainone year ſo much, accoꝛd 
ing tothe pꝛice of Salt, then ſuch a payment of money ts a ſufficient 
Seiſin of the Salt. Quod fuit conceſſum per Curiam. 


CCCLVIL 20 Eliz. In the Common Pleas. 

N Accompt, bꝛought by an Heir Copyholder, fo2 the p2ofits of his 
I Copyhold Lands takenduring his Nonage,the Defendant pleaded, 
Chat by the Cuſtom of the ſaid Manoꝛ, the Loꝛd of the Mano might 
aſſign one to take the p2otits of a 4 — deſcended to an Jnfant, 
during his No to the uſe of the Aſſignee , without rend ng an 
accompt, and the lame was holden to be — Cuſtom, as a ent 
Franted to one and his Heirs, to ceaſe during the Nonage of ever 

eit; but admitting that the Cuſtom were void, pet this Union d 
not lye, fo2 the Defendant hath not entred and taken the p2ofits , as 
Prochein amy, ttt which Caſe although he was not Prochein amy, &e. he is 
chargeable, as Prochein amy according to his Claim; but here he claim- 
eth by the Cuſtom and O2ant of the Lod, and not in the right of 
that if one entreth into Lands claiming by Deviſe, where in truth 
the Land deviſed is entatled, he ſhould not be charged in accompt, et. 


th Veit; and therefoze it was adjudged in 


20 Elis 
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Ote, It was hoden by the whole Court , Chat the Statute of Expoſition of 
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fable; But it — 
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diſturbed, he ſhall hade Ex gravi Querela, 0 


my Plea: And if a man gives 
ble by t e Common Law, he 


e hall —_y 
otherwiſe 
Cuftom, and afterwards came the Statute of 2 


and the ieverſion by the Statute. 
CCCLIX. 20 Eliz. In the Common Pleas. 


1. in every Room of aH align 


find no Waſt done, 


they may 


32 & Fl 8. of Wills, did not extend to Lands in London, butt 
le is good: dl B ae — 82985 
8 ot Ubbies * [et by # ſerie; hee Land 


extended 15 was holden, T _——_— a ur opt 2 rio pa a 15 
ch are 

doudle the value o * in Dur and 1 all ne. nds, all 

e Land in Fee-ſimple ſhall paſs. Dyer, One ſeiſed of thꝛee Wanozs, 

the one in Capite in - and two in Socage in tall, and deviſeth all his 

Land in Capite, it is good aga ns the King f02 all Capie Land, and he 

rl n — , but it ſhall not bi 

where: — A epifed) is v 

mot d. Chat it a 

| eg ite, and — 


parts ſhall a4 rout, as Well Capite dg 9911 i. e. Jt was ar- 

gued by — hatt e Lands in London are now deviſable as they 

were befoze the Statute , fo2 it the 1175 I in London be 

he is of Lands at the 

Common Law; and if an Aſſize of Mon cefter be hought of Lands 
in London, ft is a good Plea to ſav. Chat 2 are deviſable : Burt 
in an Aſſiſe of Mortdanceſtor of Lands tt the Common Law, it is 
vs at Comms n Law, i. e. 
Statute ſhall not do the bx 797 Bones who 

e mann z &. Donee 0 

Want u ot — deviſable b Felten, it is 

z Andif Land ina Burrough was vevifable f 2 12 the 
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F the Statute, of 
g 32 and 34. 


Of Wills. 


Watt. 


N an Action of Maſt, ot᷑ Maſt aſſigned in a N, the Jury viewed 
the Wood only withaut entring into it: And it was den thatthe 

e was ſutficient, fo2 otherwiſe it ſhould be t fo2 . 2 Jury to 
been felted. Yet 
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Ferrand and Ramſes? 


Caſe. 


Elefiion, 


Fires levied 
by Tenant in 
tail in Re- 
mainder. 

: Cro.21t- 


20 Eliz, In the Common Pleas. 
CCCLX. Sir Thomas Lees Caſe. 


CT was holden per Curiam, That whereas Sir Thome Lee was ſeiſed 
of a Yano2and altened the Mano, except one Cloſe parcel of 
ſaid Yano? called Newdick, and there were two Cloſes parcel of 
ſaid 2 called Newdick, the one containing nine Acres, and the 
other contatning thee Acres;That the Altenee ſhould not which 
of the ſaid Cloles he would have; but the Alteno2 02 Fe ſhould 
bave the Election which of the ſald Cloſes ſhould paſs. 


CCCLXI. 20 Eliz. In the Common Pleas. 


Enant in tail, the Kemainder in tail, cc. Tenant in tail, in poſ- 

ſcMion, makes a Leaſe fo2 thꝛee lives x to the Deottte 
ot 32 H. S. and afterwards dieth without iſſue X in mainder 
befoze any Entry levieth a Fine, the ſame is good: to by the death of 
Tenant in tail without iſſue, the Free-hold is veſted in him in the fe ⸗ 
mainder in tail: And of that opinion was the whole Court. 


20 Eliz, In the Common Pleas. 
CCCLMIL Ferrand and Ramſeys Caſe. 


Nan Ejetione firmz b20ught of a in London, the Defendant 
pleaded, That long time befoze the Leſſo2 of the Plaintiff had any 
t 12 One Ann Ramſey was ſeiled in Fee, and died ſeiſed, and that 
the ame deſcended to William Ramſey as Son and Heir to the ſatd Ann, 
who was diſſeiſed by 1rae! Owen,who ſealed tg the Plaintiff, upon whom 
the ſatd William Ramſey did re-enter: The Plaintiff Replicando, That the 
ſaid Ann did not die ſeiſed, ſaid, That befoze the Ejectment one Roben 
Owen was ſeiſed, and died ſeiſed,and from him deſcended the ſaid Houſe 
to Iſrael Owen ag Son and Þetr of the ſald Robert, abſque hoc, that the ſaty 
Iſrael did diſſeiſe the (aid Ann, upon which they were at iſſue , and at 
Niſi prius in London, it was given in Evidence of the Defendants part: 
That Crofton and Langhton were ſeiſed in Fee of the ſaid Meſſuage, and 
by Deed indented conveyed it to one John Ramſey,Robert Dakins, and four 
others and their Heirs, upon conditton that the ſaid Feoffees, thetr 
Hetrs02 _—_— uld pay to the ſaid Ann and her Hetrs, fir pounds 
thirteen ſhillings and four pence : And alſo ſhould enfeoff the ſai 
Ann, ik to the ſame they were — by os d Ann in her life 1 
within four days next following ſuch Kequeſt in Fee unto the uſe o 
the laid Ann and her Heirs, cum & quando ad hoc per eandem Annam requili. 
fuerint, and if the (atd Ann died befoze ſuch fie that then the (att 
Feoſtees oꝛ their Heirs ſhould enfeoff ſuch iſſues of the ſald Ann, oz 
ſuch other perſons the ſald Ann ſhould name, cum & quando ad hoe 
per eandem Annam requiſit. fuerint, 02 Within four days after ſuch Requeſt, 
the ſaidFeoffees o2 their Heirs ſhould be ſefſed of the ſald Houle , to 
the uſe of the ſaid Ann and her Þetrs. Afterwards the ſeventh of April, 
16 Fliz. Ann Demanden of William Ramſey, Son and Heir of John Ramley, 
ſir pounds thirteen ſhillings and four pence, being due to the ſaid Ann, 
ut ſupra, the which lum the lald William Ramſey did refuſe to pay, by fo2ce 
of which, and by the Statute of 27 H. 8. the ſaid. Ann y was 
thereof ſeiſed, and died ſeiled, and from her veſcended the * 


Ferrand and Ramſeys 269 
Caſe. 
to William Ramſey. The Plaintiff conteſſed the Feoffment to Crofton 
and Langhton, to John Ramſey and — and ſhemed further, That the 
ſald ann tequtred the 1 es to enfeoff one Roben Owen of the 
ſaid Houſe,who thꝛee days after made theFeoffinent accoꝛdingly, Robert 
Owen enfeoffed John Owen, who died thereof ſeiſed, and from him the 
deſcended to Iſrael Owen, Crafton died, Langhton Having iſſiic 
two rs died; All the Feoffees but one died. Ann the time afoze- 
ſaid demanded the ſatd ſir pounds thirteen ſhillings and four pence of 
the fab Willow Ramſey in another Houſe in London, due at the Feaſt of 
ichael [aſt befoze, who denied to pay it; the ſecond Daughter ot 
— — and thereof enfeoffed the ſald iſrael Owen, who leaſed , 
the to the Plaintiff, and upon that Evidence the Oefendantdid 3  _ 
demur in Law: And firſt it was reſolvedby the whole Court,Thatthe :,;. * 
ſaid ſum to be paid to the ſaid Ann was not a fient, but a ſum in grots, 
becauſe reſerved to a ſtranger, cc. which ſee Lit. 99. And by Munſon gero, 
Juftice, Jf the woꝛds of the reſervation had been twenty obles Kent, 
it had been but a ſum in grow. but otherwiſe it had been by deviſe. 
her 
3 


S 


8 


is not any condition fo2 the payment of tt, but only a Lt- 
fo2 the wo ſubſequent which limits the future uſe , takes 
away all the fozce of the woꝛds ot the Condition, as 27 H. 8. 24. Land 
given in tail upon condition that the Donee and his Heirs ſhall carry 
Standard of the Donoꝛz when he goes to battel; and if he fail 
then the ſame to remain to a ſtranger , the limiting of the 
bath taken away the condition, and hath controlſed it. 
and now the Condition is become a Limitation; But where the woꝛde 
ſubſequent are againſt Law, as if upon fatter, that then it ſhall be 
lawful fo2 a ſtranger to enter, c. theſe woꝛds becauſe they are againſt Feofmenes 
Law (for a Rent cannot Ip reſervedto a Stranger,&c.) do not deſtroy the Con- n cou. 
dition, by Mead, contrary by Munſon, foz the Condition is utteriy gone. 
And by Mead, Feoffment in Fee upon condition, That if the Fcoffo2 
thall do ſuch a thing that he ſhall re-enter and retain the Land to the 
uſe of a ſtranger, theuſe is void, and the Feoffo2 ſhall hold the Land Co e, 
to his own uſe, A Feoffment in Fee upon condttion, That the Feotfee +** 
marry.mp Danger and if he refuſe to marry her, that then he 
de ſeiled to the of 1.5. the ſame is not a Condition, but a Limt- 
tation; and in all caſes afterwards of a Condition, where an Intereſt 
1s limited to a ſtranger, there it is not a Condition, but a Limitation. 
And Mead ſaid, That the ſaid annual ſum is not demandable, but the 
rtyought to pay it at his peril, Lu. So. But by Munſon, it ought to 
demanded, fo2 ſo this wozd (Refuſe) doth imply: And when at the 5. 
et of Ann the Feofftment is made, by Munſ>n, Mead, and Windham, 
the Rent is Kone; but Dyer contrary , unleſs the Feotfment be made 
to Ann her (elf : And afterwards Judgment was given fo2 the Plain⸗ 
tiff, Hil.1g Ekz.Ror. 748. There was a Cale betwirt Shaw and Norton. Sen and 
Dne Green deviſed his Lands to A. and deviſed allo, the ſaid A. ſhould . d 
pay a Rent to b. and that B. might diſtrain fo2 it; and if A. fail of the 
payment of it, that the Þetrsot the Peviſo? might enter, the ſame 1s 
agadDiſtreſs, and a god Condition. And by Munſon, Demand ought 
tu de made of the ent, fo; rus S are (Refuſe) which cannot be 
without Demand 02 equeſt : it was certified, That ſuch a Clerk 
refuſed to pay his Tenths, and becauſe it was expieſly ſet down in the 
he was requeſted, cc. fo? that cauſe he was diſcharged. 
Audit was polden, That if Requeſt be neceſſary, that in this caſc 
Requeſt is to be made , That itought to be made to the furviving 
* or his heir, and not tothe heirgof any of the Feoffees who are 
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LacyesR The Queen and Braybrooks 
Caſe. Caſe. 


Indictments. 
Co. 13. Rep. 5 :. 


Commiltion 
repealed. 


2 Co. 93. 


z Co. I, Z, &c. 


- 


Hill. 25. Eliz. In the Kings Bench. 
CCCLXII. Lacyes Caſe. 


Acy was fndiced of the death of a man uponscarborovughSands,in the 

County of York, between the high water-mark,and the low water- 
iuut k, and the ſame Jnvicment was removed into the Kings Bench, 
and being rage upon it, he ſhewed, that the ſald Indickment was 
ſued by vertue of a Commiſſion which iſſued the firſt day ol May, dirented 
to the Juſtices of Aſſize,and other Juſtices of Peace in the (aid Coun: 
ty,to enquire of all Murders, Felomes,c. and pleaded further, That 
the ſecondday of May afo2eſaid,ifſued another Commiſſion directed: to 
the Lod Admiral and others upon the Statute of 28 H. 8, cap. 5. by 
foceot which the ſaid Lacy was indiced of the ſame murder, whereof 
be was now arraigned,and the ſaid laſt Commiſſion was, ad inquirendum, 
tam ſuper altum mare, quam ſuper littus maris, & ubicunque locorum infra juriſdictio- 
nem noſtram maritimam : And that the ſaid Indiament taken betoze the 
Admiral, was taken befoze this, upon cd he was arraigned,any up 
vn the whole matter pzayed to be diſmifled : And the opinion of all 
Juſtices was, that the firſt Commiſſion was repealed by the ſecond, 
and ſo the Jndictment upon which he was arraigned, taken, coram non 
Judice, 10 E.4.7. It a Commiſſion fo2 the Peace iflueth into one County. 
and afterwards another Commiſſion wtueth to a Town within the 
ſame County and parcel of it, the firſt Commiſſion is repealed, which 
Gawdy gꝛanted, it notice be given, xc. but Wray dented it; but the whole 
Court, by this laſt Commiltton to the Loꝛd Admiral, the firſt Commil: 
ſion, as to the Jurisdigion in locis maricimis is detarmined and repealed; 


fo? theſe two Commiſſions, are tn reſpec of two ſeveral Authoaities , 


the firſt Commiſſion meerly by the Common Law, the other by the 
Statute afozeſatd,and thereupon the party was diſcharged againſt the 
Qucen, as to that Indiament. Note, that inthe Argument of this 
Caſe. it was ſaid by Coke, and ag2eed by Wray, That if a man be ſtruck 
upon the high-ſca, whereof he dieth in another County afterwards, 


that this murder is diſpuniſhable, notwithſtanving the Statute of 3 
4.6. 


Paſch. 2.5 Elix. In the Kings Bench. 
CCCLXIV. The Queen and Bray brooks Caſe. 


TY Queen bꝛoughta Watt of Erro2 againſt Braybrook , The Cale 
was this, Chat King Ed. . was ſeiſed of the Panoꝛ of Marſton, and 
gave the ſame to Lonel Loꝝd Norris, and A. Mand the Heirs of the body ot 
the Loꝛd, the Remainder to ti. Norris in Tail, L and 4.entermarry,L.(ut- 
fered a common Recovery againſt himſelf only, without naming the 
ſaid A. Hen. Norris ig attatnted ot high Treaſon by Act of Parliament, and 
by the ſame Act all his Lands, Tenements, Þcreditaments, Rights, 
Conditions, xc. the day of the Treaſon committed, oz ever after, Kc. 
Hen. Norris is exetuted, Lionel dieth without iſſue , the Queen fallified 
the ſatd Kecovery fo2 one motety by Scire facias , becauſe Anne who was 
jotnt-tenant with Lionel was not named party ta the (ain Recooery ! 
and afterwards the Queen gzanted to the Lo2d Norris, Son ofthe 
laid Hen. Norris, Manerium ſouum Je Merſton, & omnia jura in codem , 
now upon the ſald Recovery , the Queen bzought a Writ of Cr- 
r0?, and it was argued by Egerton the Queens Sollicitoz, that 
this right to a Wait of Ecro2 is ſuch a right as is rransferred 
to the Queen by the Ac of Parliament, fo2 the wozds are, 9m- 
nia jura ſua quzcunque , and here is a right, although not a petene 
c 
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The Queen and ST 
Caſe. 


right. yet a tight although in futuro, ſo it is a right of ſome quality,as 4. 
Tenant in Tail, che Femainder in Tail to B.A. makes a Feoffment in 
Fee, bis attatnted of high Treaſon, and by ſuch Aa all his Lands, ccc. 
given to the King. A. dieth without iffue,the Queen ſhall have a Forme- 
don in the Remainder ; and although the Queen hath g2anted to the 
Loꝛd Norris, Manerium ſuum de Merſton, & omnia jura in eodem, pet by ſuch gene- 
ral woꝛds, a Mꝛit of Erro2 doth not paſs, which See 32 H. Br. Patents 98. 
And allo this Action reſts in pxvity of recoꝛd , and cannot be diſplacey 
from thence, but by Act of Pat liament, ſee Br. Choſe in Action 14. 33 H.8, 
fo when the King will gꝛant a thing in Action, he ought in his Patent 
to recite all the circumitances of the matter,as the Kight, and how it 
became a night, and becaule the Queen heredothnot make mention of 
this Right,as of the Entatl,the Recovery, and the Attainder, fo2 that 
cauſe the Night doth not pals. TheCaſe betwirt Cromer and Cranmer,s E2 
la the Olſſeiſee was attainted of Treaſon , the Queen g2anted to the 
heit of the Otſleiſee all the Bight which came unto her by the Attaln⸗ 
der of his Anceſtoꝛ, nothing paſſed,Cauſa qua ſupra; And always where the 
King gꝛants any thing, which he cannot gꝛant, but as Ring, that ſuch a 
rant without ſpecial woꝛds, is to no purpole. Coke contrary , & he a- 
weed the Caſe put by Egerton,to? at the time of the Attainder , B. had a 
ght of Kemainder;but in our Caſe Hen, Norris had not any fight, but 
a poſſibility of a Right of Acton, i.. a Wnt of Err923 And he ſaid that 
this Tait of Erro? is not fozteitable (fo2 it is an Aton which reſts in 
ptvity) no more than a condition in gzofs , as a Feoftment in Fee is 
made upon condition of the party of the Feoffo2 who is attatnted ur ſu- 
pra: This wozd (night) in the Act of Attainder (hall not transfer this 
Condition to the Queen, and of the Act of Attainder to Hen. Norris, it 18 
to be conceived That the makers of the An did not intend, that by the 
wowd (night) every right of any manner, 02 quality whatſoever ſhould 
paſs to carry a Condition to the Queen, and theretoze we ought to 
conceive, that the makers of the Act did not intend to touch Rights 
which reſted in pꝛivity: And as to the G2ant ofthe Queen, to the Lon 
Norris of the Mannoꝛ of Merſton,Er omnia jura ſua in codem , He CONCeLIVem, 
that thereby the Right of the Aut of Erroꝛ did paſs; to2 it is not line 
Cranmers Cale, but if in the ſaid Cale, the Land it ſelf had been ſet down 
in the Ozant. it had been good enough, as that Cranmer being ſeiſed inFee 
of the Manoꝛ of D. was there ot dilleiſed, and ſo being diſſeiſed was at- 
tainted of high Treaſon: now the Queen I. to his Heir s totum jus 
ſuum in his Mano? of D, cc. and ſo in our Cale, the Queen hath gꝛanted 
to the Loꝛd Norris, Manerium ſuum de Merſton & omnia jura ſua in eodem, &c. at 
another day it was moved by Plowden,that this * of Wait of Erro2 
was not transferred tothe Queen by the aa, but ſuch night might be 
ſaved to a ſtranger, &c. the woꝛds of the Act are,omnia jura ſua, and this 
W02D (ſua) is Pronomen poſſeſſionis, by WHICH it is to be conceived, that no 
Bight ſhould paſs, but that which was a pꝛeſent Kight, as a Bight in 
poſſeſſion, but this Right to a UWInt of Trroz,was not in Hen. Norris at 
the time of hiSAttainder, but it was wholly in him againſt whom the er- 
roncous Judgment was had: and thereto2e if in a Præcipe quod reddat , 
the Tenant vouch and loſeth , and Judgment is given, and betoze 
Execution, the Tenant is attainted by Ar of Parliament, 14 — 
ut ſupra, and afterwards he is pardoned , the Oemandant ſuethkoꝛ 
Execution againſt the Tenant, now notwithſtanding this Attain⸗ 
der, the Tenant may ſue Erecutton againſt the Uouchee, and after- 
wards Wray chief Juſtice openly declared in Court , the opinion of 
himſelf and all his companions Juſtices , and alſo of all the other Ju- 
tices to be, That by this Ac of Parliament, by which all Lands 
Tencments , Pereditaments , and all Rights of any manner and 
quality whatſoever Henry Norris had, the day of his Attainder » 02 
ever after , Lionel then being alive , and over-ltving thefatd Hen. Nor- 
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The Lord Staffords? Gibbs and Rowlics 
Caſe. Caſe. 


Copy- holder. 


rent. 


Tit hes. 


Prohibition. 


ri, that this (Unit of Erro2 was not transferred to the Queen: And 
that the ſaid Act by the wozds atozeſaid could not convey ro the King 
this 8 right, foꝛ at the time of the Attainder , the Right of 
the Wait of Erro2 was in Lyonel, and Hen. during the eſtate tail limitey 
to Lyonell had not to do with the Land,no2 any matter concerning it: 
And Judgment was given accowingly ; And it was holden, That he 
in the Kieverſion,02 Kemainder upon an Eſtate tail might have a Wait 


of Erro2 by the common Law, upon a Recovery had againſt Tenant 
in tail in Keverſion. 


COCLXV. Mich.25,& 26. Eliz. In the common Pleas. 


N Treſpaſs bꝛought by a Copy-holder againſt the Loꝛd fo? cutting 

down and carrying away his Trees. c. Jt was found by ſpecial Cer: 
dict, That the place where,&c.was Cuſtomary lands of the Plaintiffs , 
holden of the Oefendant.and that the Trees whereof,sc. were Chery 
Trees, de magnitudine ſufficienti eflendi maremium, and that the place where 
they g20wed, was neither Oꝛzchard, no2 Garden: Jt was ſatd by the 
Court, That + Cuſtom the Copyholder could not cut down ſuch 
Trees, but the Lo2d might, and that the cutting down of ſuch Trees 
which were not Waſt,the Copy-holder might juſtiſie without puniſh 
ment: but becaule by the Aer dia it did not appear that the Trees fo: 
which the Action was bzought were Timber in fa&o , but only de mag 
nitudine eſſendi maremium, the Plaintiff had Judgment. 


Mich.25,& 26. Eliz. In the Common Pleas, 


CCCLXVI. The Lord Staffords Caſe. 


Pon Recovery in debt againſt the Lo2d Stafford, certain Lands of 
the Lo were extended by — ; The Qucen becauſe the Lond 
Stafford was endebted unto her, by Ne ouſted the Tenant by 
Elegit: Fleetwood Serjeant moved the Court in the behalf of him who 
recovered,and ſurmiſed to the Court that the Queen was ſatisfied,and 
therefoze p2ayeda e extent, but the Court would not g2ant it,becauſe 
they were not certain of the matter, but adviled the party to ſue a 8c. 
re facias againſt the ſatd Lozd Stafford, to know and ſhew cauſe,why a nic 
extent ſhould not iſſue fozth, the Queen being ſatisfied, &c. 


Mich.2.5, & 26.Eliz.In the Kings Bench. 
CCCLXVI. Gibbs %% Rowlies Caſe. 


mon Gibbs Parſon of Beddingron, Tibelled in the Spiritual Court a- 

ainſt Rowlie, f02 Tithe Milk, Row lie upon ſurmiſe of a Pꝛeſcription, 
de modo Decimandi , Obtatned a Pꝛohibition, which was againſt Symon 
Gibbs, Rectorem Eccleſiz parochial, de Nether Beddingron , and the par” 
ties were at Jfſue upon the Preſcription , and it was found fo? 
Rowlic, Egerton Solicito2 moved againſt the P2ohibition , becaulc 
the Libel is againſt Gibbs, Rectorem Eccleſiæ paroch. de Beddington, 
and the Pꝛohibition mas, de Nether Beddington , and it was 
not averred that Beddington in the Libel, and Nether Beddington, 18 
unum & idem, & non diverſa ; It was ſatd by the Court, That upon 


the matter there is not any Pꝛohibition againſt Rectorem Eccleſi de 
Beddington 


E re 


Ruſſell ard Handfords; 
Caſe. 


neddimeton Only and therefoze ſaid to the Plaintiffs Counſel, let the 
Parten proceed inthe Spiritual Court 1. fs perlt a 


Mich. 25, & 26. Blix. In che Kings Bench. 
CCCLXVIIL Ruſſell a»d Handfords Caſe: V 


— on! an Aion on pon the Cale againſt nee 
lendinum ab entiquo fuit erectum, upon ſuch a iver, Naance. 
— —-—- e ee sfeiſed in hisDe. 
mill as du ag of d d reof ſeiſ er whoſe death the ſame deſ- 
cended to the 4 op FOI once of whic the Plaintiff was ſeiſed in his 
Demeln as ol led, The efendant upon the ſame River 
Ly uod curſus aqua prædict. coarctatus eſt ; und up- 
5 was found fo2 the Plaintiff: Jt was moved in Arreſt 
1 — at it is not layed in the Declaration, that his Mil 
— Bll me out of mind, c. And then if it be not an ancient 
ql it was lawful fo2 the Oefendant to erea a 1 
Bon bo fr 70 „That theſe wozds (ab 22 are nat ſit 02 e 
t wozds to (et ſer forth a Preſcription , woꝛds, A tempore 
cum contrarii memoria hominum non exiſtit, ute the ur the wo2ds fo2 ſuch a 
e: See the Book of Entries 10,11. See 11 H. 4 200. I J have a 
and another levies another Mill there 2a the Miller hinders the 


— dh 15 to my Mill, 02 1 5 an þ Nuſa ace, an Action lyeth .. Fa 
tion.as it EE the Book in 22H. 6.14. The 
Tos — BAT = was Loꝛd o d Coup d that bel and 


The la ceſſo = N. 20 05 e ſame C ve had, 
e ſame Eon, four gut 2 mind, &c. And that no 
own, but the Plaintiff and his 


5 [freer * Tenants ot the Ha 


the Town 4 255 Keſiants e. xc. ou 
out of &c, had nd at the ſaid Mills of the 
that th the Defendant m_ of the Tenants of the Plain 
1 Ua er An U within the laid Town ,-aad there ! 
— And That peradyenture upon ſuch 
1 — becauſe 2802 . — being ane of the. Te- 
f is baund Ls * and rition 2 
gane e puvity of tres am anv-Peſcrt 
on. * the ee opinions of gli 12. Juſtices, 14. 


an un⸗ re 1 
on Hop x , ro An — 


cut - 1 Cro. 415. 


1" FRA Scifin in ad. 
ei and in Lav; 


. , 1 TV 1 
iZ. Dyer 248. 
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Informations, 
upon the Sta- 


ere Toer hundzed Acres of arable Lands of Tillage, to paſture, and the 
» 245% fCameconverſion hath continued from ——— the two and twenti⸗ 


: Cleypools 
| C - i ; 


Mich. 26. Eliz. In the Exchequer. 


CCCLXIK. Cley pools Caſe. 


Nfo2mation in the Erc er againſt Cleypool , upon the Statute 
of Tillage,s Lb Me th, That the Defendant hath converted 


eth of Ein: The Oefenvant as to the Converſion —— Not Sa 
and as to the Continuance , the general Pardon by 
ment, 23 Ela. upon which the Attozney general diddemur in Law; # 
was argued,That that pardon did not extend to the Commune of 
ſald Converſion : Andfirſt the Barons were clear of opinion, That-if 
A. be ſeiſedof Arable Lands, and converts the ſame to pat re, and (0 
converted,leaſeth it to B.who continues it in paſture as he found it, 
ſhall be charged by that Statute : And itts not any god Con y 
where the Exception in the pardon is,ercepting the converting of any 
Land from Tillage to Paſture, made, done, committed, oꝛ permitted, 
that the Converſion excepted out ofthe pardon ſhall be intended and 
conſtrued the bare Act of Converſion,but the whole offencezi.the conti⸗ 
nuance and p2actiſe of it is underſtod: As if by general pardon all in. 
truſions are excepted, now by that, the inſtant Ya of Intruſion, i. the 
bare Entry is not only excepted, but alſothe continuance of the Intra- 
ſion, and the perception ofthe pzofits : And note, The wowds of the 
Statute are (converſion permitted) and Converſton continued is con- 
verſion permitted: And the ſaid Statute doth notpuniſh the Conver- 
ſion, but alſo the continuance of the Converſion, fo2 the penalty is ap. 
pointed fo2 each year in which the Converſion continues: And Ege. 
ron Solicitoꝛ put this Caſe, i  H.3.Jt wag enacted by; H. 7. cap. 1. C 
upon Recovery in Debt, it the Detendant in delay of Execution ſuesa 
Wait of Erro2,and the Judgment be affirmed, he ſhall pay damages, 
now the caſe was, That one in Execution bzought ſuch a Wit of Et⸗ 
ro2,and the firſt Judgment is affirmed,he ſhall pay damages, and at 
here is not any delay of the Erecution,fo2 the Octendant was in Er 
ecution betoꝛe, dut here is an Interruption of the Erecytion , and the 
Statute did intend the Execution it (elf, i. the continuance in Exetu⸗ 
tion, ibidem moraturus quouſque: It was (atd on the other foe, That the 
converſion and continuante thereof are two ſeveral things, each by it 
ſelf, and (0 the converſion only being ercepted in the pardon, the con 
tinuance thereofrematins in the gꝛace of the pardon : And it appear- 
eth by the Statiite of 2, and 3. Ph. & Ma. That converſion, and conti 
Nuance are not Nel alia, atque diverſa, and Diſttnct things in the 
conlideration df the Law; fo2 there it is enacted, That if any p 
ſhalt have any Lands to be- holden in Tillage — * to the bald 
Statute, but converted to aſture by any other perſon, cje Commis 
oners, xc. have authozity by the ſafd Statute to enjoyn ſuchperſons ts 
convert ſuch Lands to yore again,fe. And in all caſes in the Law, 
te Is a great difference xt the beginning of a wong, and Hi 
ro nice of it: As if Father leveech a Nuſance in his 
Las to the offence ot another and dyeth; an Aſſize of Nuſance doth 
not [pe agatuſt the Heir fo2 the continuance of that mong. but a Quod 
permittat, St t F. N. B. 124. It was adioꝛned : | 


, +” — - 2 — — © — £5 — — 
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| Powle N Curritan avd Gadbar 5 275 
Cas Caſe. 2 5 
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Mich. 26 Eliz. In the Kings Bench. 
CLN. Powley and Siers Caſe. 


Iwley brought Debt n ill of A: The dev: 
Pbefnbant manded or he At, toꝛ he fatd,T 9 — 
was Erecuto2of the ſaid that d B. did conſtitute the De- 

fendant his Executo, fothe At to de brought againſt the De- 

CO d K e > bs and. Ther the oth ien 

« 3 4 an 

of the 8 02 any ts bd dyed, and fo maintained 

Unt. — 4.5 was againſt the Wait , fo2 although here de not 

any p of the Will of 4.02 any other Adminiſtration,yot when B. 

made his ET the Defenvant his 1 ſame is a god ac- 


7 n Law of the iffration and Execution of the firſt 

[,fo2 the Defendant t have an Action of Debt due to rhe firſt 
Ceſtato? : Gawdy and Ayliff 9, The Mit is good: See Dyer, Ci. 
23 Ex. 372. againſt Wray. 0 


CCCLXXI. Paſeb.26 Elis. In the Kings Bench. 


TY Cale was: A ſeiſed of certain TLands,bargainedandſold by In⸗ 
denture all rhe Trees there LT — . A and 
tndum,Within twenty years after the date of the ſaid Jndenture, the 
years expire; The Bargainee cuts down the Trees, A. bought 


i oy og oe NE 
e 
Limitation of time which cometh after is not to any purpoſe but to . 


haſten the cutting of the Trees wi | 

if the Aendee not cut them, E. be puniſhed as a Tr 

as to the Land, but not as to the Trees: Gawdy contrarp; Andthat up- 

on this Contract , a conditional pzoperty veſts in the Aendee, which 
to be purſued accoding to the direction of the condition, 

and auſe the condition is bzoken, the pzoperty of the Trees is ve- 


a certain time, within which, 


ed in 


Paſch. 26 Flix. In the Kings Bench. 
CCCLXXIL Curriton and Gadbarys Caſe. 


IE in Action upon the Cale, the 
dant in conſideration that the 


tenth of 
thefi 


ng tndefault,the Pla 
ſtice,Jf the Plaintiff had made 
on, and in perfozmance thereof 
own default had barred him of 
Declaration 


Wills ard Crobys? Oe ind the Sheriffs of & © 
| Caſe. 12 Londons Caſe. 


ſes, vet the Law will not give ſuch conſtruction to the woꝛds of a0. 
mile, but ought to be wholly ref: 


lu the 
OE 
ment entred, a 
< 


ther Coil I thi there | d bea ceſſe xecutio, ęntred 
upon he 4 Hed i TE 1 in e ve the par 
to 0 92in ecalwe. & | 
ſo frequently aden aather have 80 be olden, and the Execution 
was ſtaid accozningly. if L n i eee 


Paſch 26 Eliz. In the Kings Bench, 
| CCCLXXIIL Willis and Crosbys Caſe. 


Na Wait of Erro, It was 1 — fo2 Erro, Chat whereas in th: 
firſt Action. the parties were at dlue,and upon the Venire facias unc © 
gory Tompſon was returned; But upon the Habeas — George Tor 
ſon was returned,and the Jury was taken, and found to2 the Plata 
and Judgment given accowdingly; Jt was argued on the part or 15 
Plaintiſt in the firſt Acton; that the ſame is a thing amendable: 
9 £.4.14 A Jury was impannelled by the name of l. Kaud in the Taba, 
Corpora he was named . Band by ſuch name ſmo2n,&c, Ind upon Era: 
mination of the Sheriff, it was foundthat he was the ſame perſon 
was impannelled, and it was amended and made Sade ot f. 
nel; But the opinton of the whole Court was, That ag — caſe is it 
wag not amendable, and it ig not like the caſe of 9 E.4.Fv2 there the Ct: 
amination was befoze the Uerdic when the Sheriff was in Court, but 
here it is after Aerdig, and the Sheriff is out of Court, and cannot 
be examined, and fo? theſe cauſes the Judgment was reverſed. 


Paſch. 26. Elix. In the Exchequer. 
CCCLXXIV. Ognell and the Sheriffs of Londons Caſe. 


Gnell ought Debt upon an Eſcape by Bill in the Erchequer a: 
againſt the Sheriffs of London, the Caſc was, Chat one Croſis was 
buund to the now Þlatntiffin a Recogniſance, and afterwards com 
mitted fo2Felony tothe Patſon of Newgate-,' of which he was attainted 
and remained in Paulon in the cuſtody of the Sheriffs: Afterwards 
O-nell ſued a Sc. fac, upon the fatd Recogniſance againſt Crofts,the She- 
riffs returned a Cepi,and the eſpecial matter atoꝛeſaid, and after Judg 
ment given agatuſt Crotrs fox Ognell, — 1 his pardon,. and eſcaped: 
It was argued, That notwithitanging 8 Attainder, Crofcs is ſubject 
to the Erecytion obtained upon the Kecognizance ; See the caſe 
of Eſcape t Maunſer and Anneſley, 46 Ela. in Bendloes Caſe, 2 E 4! 
It is (atd by Watman, That a man out- lawed fox Felony ſhall an- 
kwer, but ſhall not be anſweredz- See 6 E. 4. 4 One: condemned in 
Rediſlcibn ,- was taken by a Capias pro fine, and committed to Pu⸗ 
ſon, and afterwards ' outAawed- of Felony, the King- pardons 
the Felonp, vet he ſhall rematn in Execution fox che party, ik 
he will; But if the part be ounce in Execution ko the par!) 
and then out lamed of Felony, it ſcems by 6 E. 4. Fitz. Execution, 13» 
that the Execution is gone. And all the Barons were clear of opt 


: 


. 


Biſhop op ans Redinans?. Any __ 
_ Caſe, 7 Caſe. 


on in the e fo2 tht Ilalmtitt/ And they allo laid, 


— — 
_ 3 — — -- 


Eeqtoro from from the King he taken in Execution, 4 
anſmer foz-the „umd that unge 
Do —.— giben taz the Pt: 
of the cauſes of the Jud — 4 betauit that the She, 
nne „nn Nara ＋ % t Dern; mit; 


gu 03 , e. | mitt 7 It 17:19 % 
30 7917 I 11 I { | 778 
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225 26 bci Biſhop and Redmans Gaſes "G30 


LA 432 


of; Dot) of the Emil Law, brought an Auto 'of Causa 
an Redman At chdracon ot Canterbury, and drtlatcu udn an 
ture, by ich the Detendant did conftitute the Plaintiff Om. 
l Kum of: di& Archdeatoii'y fox thꝛee vearg, aut aur to hum by 
the fact Indeatiire; Authorifitem a dmittendĩi, & inducendi1 duoſcumj ue Ci Xicos 
qUzcatique beitfcia Eccleliaſtica infra Archidiaconatum pid: IJ, "and alfo 
bate of CUilis; and further. granted to him, omnem & oni dam 
a6orizrum uildictionem ſuam predict” abſque impetitione, tie gation a cit. 
Aided. after which Docto? Y oung was created Biſhop of Rochdlts, 
whicff.is in the Aurisdiats: 0 ' tht ſaid Archdzaconty-;-and the De⸗ 
ee po upon him to entonize the (#dB1(hoD in hes laid Church. 
1 Hum ko; his Fee twenty Nahles, whercupon the lantiff 
xodahe this Action. It was moved fo2 the Defendant; that upon che 
matter the Anion-doth ive; an the Dffice of enth2onizing; 02 enffaliing 
— not paſs b y the ſaid Indenture, 'u02 is there any 
ture re ehar'y dot unto it. fo) the Biſhop is not 
2 8 ndenture hath not to da but with 
iſhops; * it appeareth by the Gant of Sud⸗ 
1 55 Erg in Parttament, that a Biſhop and. a Clark ave 
ings; Stb Inltrumentum hereof, Prælatus & Clericus, &c- Alſu the 
hath not to do with a Bilhop: ck, but with Benefices, and 
ck is not a Benefice, but a Higher thing: And further the 
Plainttit hath power to admit and induc, which doth not extend to 
mſtatling, - 9} inthꝛonization, fo2 that belongs to a Biſhop; and the 
Court was clear of opinion, That by this Gzant there did not paſs 
any power to inſtal o2 inth2onize Stthops ; and the general wo2ds, 
ie. omnem & omnimodam juriſdictionem Archidiaconatum prædictam, did not 


Hale; Ca'e. 


mend the matter, fo: the woꝛd (Predictam) doth not reſtrain the words, Word 0 
Omnem, & — &c. bur admitting that; It was moved, Tf upon 37 amount to Co- 


this Jndenture Covenant lteth.fo2 there is not any expꝛeſs Covenant, 
vet the woꝛds ours impetitione, denegatione, re ſtrictione, du amount 77 f. 
ur 11 


to make the Defendant ſuvzeg to his Action, if the matter 
L have ervev fo2 him, and fo was the opinton of: the Court. 


Hill. 26 Eliz, In the Kings Bench. 


= - »xCCCLXXVI Lady Lodges Caſe. 


5 


e er Executrix and died, Andrew died befoze his 
ke —.— 


Letters of Admintſtration of the goods of An- 


a+. and dbb Lady Lage in th? Spiritual Court fo? the Legacy 
bequcatysy 


We Lady Laxton of London by her Mill bequeathed to Matthew 134. Prohibition. 
„and Andrew Luddington, ſeveral Legacies in monies to be orb. 11. 
vely at their ſeveral ages, c. and made the Lady * 57 


Huddy and Fithers 
Caſe. 


—— 


be 


La 


Swinburn 212. 
gro. Deviſe 
2747 

Ofkce of Excc, 


g 
2 befoze fuch 
347. fie 
Shep. Touch- 
ſtone &cc. 454. wh 
Plowd.345. * 


Orphans Le- 


gacy 281. 
Note, It was 


adjudged con- 

trary to this, 
Mich. An Dom. 

1653. in the 20 
Kings Bench, Hitio 
in Docmalowe; 

Caſe 


Poph. 11. 


Hill. 28 Eliz. In the Kings Bench. 
CCCLXXVII. Huddy and Fiſhers Caſe. 


D was bought upon a Bond, the Condition of which was fo? 
the perfozmance of Covenants, Gzants and Agreements in an 
Andentute: And in the Andenture it was recited, That in conſiders 
tron that the ſaid Huddy ſhould build a Mill upon the Land demtſed by 
TRE the Defendant to the {Ilaintiff by the me Jndenture, and a (Uater- 
| courſe by the Land demiſed,the Defendant leaſed the ſaid Land to the 
Plaintiff, and the Leaſe was by the wo2ds Dedi & conceiſi. And the 
Plaintiff aſſigned the brearh of the ſaid Covenant in Law, in that 
the Oefendant had ſtopped the CHater-courfe ſo made by the 
_ upon which they were at Jfſue , and it was found fo? the 
laintiff, upon which the Defendant bt Attaint , and the falſe 
oath was found; and it was moved in Arreſt of Judgment, Chat hexe 

is no Jfſite, and then by conſequence no Uerdic , and no. 
Oath, and then no caufe of Attaint ; fo2 here the Iſle is taken upon 
the ſtopping of the TUater-courſe , which upon the ſhewing al the 
partyisnotanycauſe of Agion, fo? in ndenture there is _—_ 

erp 


— 


— cad Nownand 279 
Caſe. 


txpꝛeſs Covenant, Clauſe, oꝛ Agreement, that the Leſſee ſhould en- 
joy the Water-courſe (o to be made, only there is a Covenant in Law 
t upon theſe woꝛds Dedi & conceſſi, which cannot extend to a thing 
not in eſſe at the time of the making the Indenture. Cole, who argued 
fo: the Defendants in the Attaint reſembled this caſe to the caſe in 
23 E;. Garr.77. Mhere it is bot „that the warranty knit to the Ba- 
no2 ſhall not extend to the Tenancy eſcheated: And zo E. 3. 14. The 
Recovery in value ſhall not be in larger p2opo2tion than the Land 
warranted was at the time of the warranty made. So in our caſe; 
this Covenant ſhall not extend to any thing which was not in «fe at 
the time of the Covenant made: And ſee 25 Af. 2. where the Court 
Pant a Clerdict, 02 part of a Uerdig, ac. And becauſe the now 


tiff might after the Aerdig have alledged the ſame in arreſt of 
gent, which he did not, he ſhall not be helped by Attaint, but it 
ſhall be accounted his folly that he would not foꝛ his own eaſe, and to 
avoid circuity of Action thew the matter in ſtay of Judgment: 4g 
9 E.4-12. by Littleton: It a man be Jndiced of Felony, it the Judg- 
ment be inſufficient, but he takes not advantage of it. but pleads the 
general Jfſue, and is acquitted, he thall never after have a Writ of 
Conſpiracy,&cc. And fo2 another cauſe Judgment ought not to be given 
in this Caſe, becauſe it doth not appear that Erecution hath been 
ſued, and then here is no party grieved : And then this Action being 
tonceived upon the Statute of 23 H. 8. Cap. 3. which gives it to the 
party grieved doth not iye, fo2 a party grieved cannot be intended 
without Execution ſued. See 21 H.6.55. by Paſton; Falſe oath, Judg- 
ment, and Execution do entitle the party grieved to Attaint. And ſce 
theDtat. of 23 H. S. which enaas, Chat the party ſhall be reſtozed to as 
herefoze be 


much as he hath ought to lole (by Execution) befoze 
he be a perſon abl ng this Action: But as to that matter, ſce 
the Statute of 1 E.36. by which it is Enacted, That the Juſtices ſhall 
not leave to take Attaint ys damages not paid, ſo as befo2e the 
ſaid Statute no Attaint lay befoze Execution, 33 H.6. 21. by Priſoit 5 H. 
7. 21.t. E. 1. Attaint 70. 8 Ex. Aſſe 396. And it was moved, That fo2 another 
cauſe the Attaint doth not lye, as it is purſued in Pꝛoceſs upon it, fo2 
the Plaintiff hath not purſued the Statute , upon which the Attatnt 
is grounded, fo2 the ſaid Statute gives ſpecial Pꝛoceſs in this caſe 
againſt the Petit 81 Con Jury, and the party, viz. Summons, 
ſummons, and Diſtreſs intinite; but in this Caſe the Plaintiff 
ſued otherwiſe, which is againſt the direction of the Statute. 
nd that was taken to he a material Exception by Clench and Gawdy 
Juſtices, fo2 the Uerdict doth not ſave the matter of Pꝛoceſs in this 
taſe by the Statute.af 18 Elia. which doth not extend to pꝛoceedings 
in penal Cauſes; ch ſee, by the wo2ds of the Statute;by an erp2eſs 
Proviſo: But Quære, It it be a penal Statute , becauſe a leſſer puniſh- 
ment is enacted by it, than that which was befoze inflicted upon ſuch 
offenders: And as to the matter of Execution, Quere, I the Plain- 
tiff be not pars gravata in hoc only, that he is ſubjea to the (aid Judg⸗ 
0 


ment, and to lfable to Execution. 3 


7 


Hill. 28 Eliz. In the Kings Bench. 
CCCLXXVII. Penruddock and Newmans Caſe. 


TN an Ejeioge firmz, the Plaintiff veclared upon a Leaſe made by the. 
LowMorley, and upon Do Saale pleaded, is ſpecial matter was Lenz 
iliam 02D Mountegle, ſeiſed of the 


nn - bounden in a Statute in ſuch A2 * de dieß, 
me ma N — 3 
theErecutozs ot᷑ A ſued E ainſt the ſaid L02d , i upon the 


| ag | 
Ertendi facias, & Libertate ifſitey foꝛth, upon which the ſald ano? was 
Delivered 


, 
id 
ö — — — - — 


280 Baskervile and the Biſtap of 
Herefords Caſe. 


delivered to the ſald Executoꝛs, but was not returned. Jt was further 
found, That the ſaid Executoꝛs being (o poſſeſſed of the ſaid Manos, 
the ſaid Lom commanded a Court Baron to be holden there, which 
was holden accowingly by the ſufferance- of the Erecuto2s, and the 
ſat) Executoꝛs were alſo preſent, at which time the Executoꝛs in 
preſence of the ſaid Loꝛd ſaid theſe wozds, viz. We have nothing to do with 
new of this Manor. And upon this Glerdic two things were moved, It becauſe 
the Sheriff, the Liberare wag not returned, the Execution was — And as tothat 
4 Co.67. Divers Books were cited,21 H. b. S. 18 E;. a5. And it was ſaid that there 
was a difference betwirt a Liberate, and a Capias ad Satisfaciendum, and 
a Feri facias, f02 theſe tits are conditional, Ita quod Habeas Corpus, &c. 
ha, quod habeas denarios hic in Curia, 3 H.7.3.'16 H.. 14. But contrary in the 
Wut of Liberate, Habere facias ſeiſimam, fo2 in ſuch TUrkts there is not ſuch 
clauſe, and therefo2e if ſuch Writs be not returned, the Execution 
done by virtue of them is god enough: And fee 11.4 121. Tf the 
Sheriff by fo2ce of an Hegit delivers to the party the motetp of the 
Land of the Ocfendant, and doth not return the Wait; tf now the 
Plaintiff win bzing an Agion of Debt de Novo, the Dekendant map 
plead in Bar the Erecution afozcſatd, although the Writ of Erecu- 
tion were not returned, and yet the Execution is not upon the Recom. 
And ſee the caſe there put LT And it is not like to the caſe 
of Partition made by the Shertff, the ſame ought to be returned, be. 
cauſe that after the return thereof, a new and ſecondary Judgment 
is to be given, . Quod particio prædicta firma & ſtabilis manear in perpetuum, 
trma & ſtabilis in perpetuum teneatur, ſee the Book of Entries 114. And Eger. 
Farl of 2. ton BoOlicito2 cited a caſe lately adjudged betwirt the Ear! of Leiceſter 
ceſter and un- nd the TUibow Tanfeild, That ſlicq Execution without return was 
alas cac. good enough. Another matter was moved; At, that here be a 
good Execution, if now the Executoꝛs being t ion of the ſald 
A9ano2 by fozceof that Execution, and permitting and ſuffering the 
Conuſoꝛ to hold a Court there in the Manoꝛ - houſe, and Caping in his 
— — the wows afozeſaiv,if the ſame doth amount to a Surrender 
ythe Crecuts2s to the ſaid Conuſoꝛ, oꝛ not. And Wray chtef Juſtice 
' ſatd, That here upon this matter is not any Surrender, fo2 here the 
1 woꝛds are not addꝛeſſed ta the ſaid Conuſoꝛ who is capable of a Sur- 
1 render, no2 to any perſon certain: And it is not like to the caſe of 
40 E. 3.23, 4. Chamberlains Aſſize, where Tenant fo2 life ſaith to him in 
che Reverſion, That his will is that he enter, che lame is a good Surrender. 
fo: there is a perſon certain who can take it; but contrary in thts caſe, 
fo hete it is but a general ſpeech, It was adiozned. 


Surrender. 


Faſcb. 28 Eliz. In the Common s. 


CCCLXXIX. Baskervile and the Biſhop of Hercfords Caſe. 


ue lmpedit. I N à Quare Impedit by Walter Baskervi'e, againſt the Biſhop of Hereford, 
&c. The Plaintiff counted, That Sir Nicholas Arnold wag ſeiſed of 
toe Advowſon as in groſs, and granted the ſame to the ſald Baskervile 
and others, to the uſe of himſelf fo2 life , and afterwards to the ule 
of Richard Arnold his Son in tail; Proviſo, That if the ſald Nicholas Dig, 
the ſald Richard being within age of twenty thre years, that then 
Gtantees and their {Heirs ſhall be ſeiſed to them and their {etrsun 
being or the age of erp dens, 5h Ge ot Wich the Ses 
e age of fourteen years eo 
were poſſeſſed of the ſaid Advowſon, and afterwards Church be- 
came void, and ſo it belonged to them to preſent: Any Exception was 
taken to the Count, becauſe-the Plaintiff had not averred the like & 


281 
Caſe. 


upon whole life the Intereſt of the Plaintiffs doth depend. met. 
hard, upon, 2 — it to the Caſe of; the Patio which 0 
heb 


and it was found him, and in arreſt of Judgment ex 
. I to the 1 rat cauſe A that the life of the Par- 


41 SY EE Es 


peeerminable upon the yea the coming of Richard jou 
pears. Rhodes und Windham Contrary : That hete 
Gzantees, n the death of Richard wit erent 
fo it R Rithard within the Ternt, the der is 
— to a aRranger. And as to t Exception to the Count, it 7 50. 
— by Porkart g Sergeant, that the Count was god enough, ; „ 5**- 
watrhough e lite 4 Richard be not expꝛelly averred, pet N. —— iO. 
ongly and \o ſupplied : Ic; the Count 
83. 
oce 0 in ed of the p 
vowſon, quo quidem ſic poſſeſſionato exiſtente, the Church became void, and 
he could not be, if the ſaid Richard had not been then alive 
and the fame is as ffrong as an a verment. See 10 E. 4.18. In Tr 
paſs fo2 bzeakt s Cloſe, the Oefendant C pleads, That a wasſeiſed, 
and dtd —— m; to which the Plaintiff ſald, That long time be- 
foe A had a B. was ſeiſed and leaſed to the ſaid A at will, 
enfeoffed the > upon which k. did re-enter, and leaſed to 
Plaintiff at will, by foꝛce at which he was poſſefſed until the Defen- 
dant did the Treſpaſs, and the ſame was allowed to he Plaintf ar it- 


cation, without — g the life ot B. who leaſed to the Plaintt 

will; fo2 that is implied by the woꝛds, i. uns the Plaintiff was 1 Cro.766; 
poſſeſſed until the Defendant did the C And ſee alſo toH. 7. 

11. in an Aſſiʒe of Common, The Dlainti makes title, that he was 

keiten of a Befſuage, and of a Carve of Land, to which he and all 

thoſe whoſe eſtate, gc. have had Common appendant, xc. And doth 

not lap, that he is now ſeiſed of the Meſſuage: But this Exception 

was diſallowed by the Court, fo2 ſeiſin ſhall be intended to continue 

until the contrary be ſhewed, Jt was adjozned.. 


Paſch. 28 Eliz. In the Exchequet. 
COCCLXXX. Caries Caſe: 


J? an Inkozmation in the Exchequer, by the Queen againſt Cary the Tithes. 
Caſe was this; A yan grants fitum Rectoriz cum decimis eidem perti; More Rep. 224. 
nent. Habend. firum predict. cum ſuis pertinentiis, fo? twenty Jes „the firſt 
Oantee dieth thi the We Term. If now 1—— the Tithes. are not 
i x? in Habendum , t antes 1 have t — fo2 
as 0 omeyp 

General, T e thes but fi life, an to t 
yo a Caſe adjudged 6 Eliz. in the Common Pleas: 
2 black Ake and whit it Habendum black Acre fo2 life 
noth ing of white Acre tall paſs but at will; and in the argument 
hat caſe, Anthony Browne put this tale; Queen [yr to 
bd ſuch ſeveral Offices, and ſhewed them ſpectally, Habendum 
two of them, and ſhewed which in certain, fo2 fozty years. Jt was 
d that the two Offices which were not mentioned in the 
, were to Rocheſter but fo2 life , and determined by his 
1 And fo he ſald in this Cale, The Tithes not mentioned - 


The Lord Darcyand? Rollſton and Chambers 2 
Sharpes Caſe. Caſe. 


Debt. 


Razure of 
Deeds. 
11 Ca. 27. 


Colts where 
Damages arc 


given. 
2 Len.52- 


as in Waſt,+c, But it was clearly agreed by the whole dur, That 


ithes, the 
the iecto2p fo2 the term of twenty years, and 
wards given accozdingly. | 
Paſeh.26 Eliz.In the Common Pleas, Mich.27 & 28 Rot. a4 jd 


CCCLXXMI. The Lord Darcy and Sharpes Caſe. 


Ho Darcy,Erecuto? of John ought Debtupen 
 E——- Fs * ht Condition of the 


Bond was, E alt the 1 Raven 
on 
contained na pair ot᷑ Andentures.oc. By 


ſatd Jobs L02d Darcy had ſold to the ſaid Sharpe certain 
ct. 


ture ict. Querentem remanebat,and of 1684. to make it 1667 

—— {aid Indenture become void: And the opinion of the 

Court was clear againſt the Defendant , fo2 the razure is in a 

not material, and aiſo the razure trencheth to the advantage 

Defendant himſelf who pleads it; and it the Indenture had become 

now by therazure, the ation had been ſingle and without De- 
nce. 


Paſch. 28 Eliz. In the Common Pleas. 
CCCLXXXIL. Rollſton and Chambers Caſe. 


Roe bzought an Action of Treſpaſs upon the Statute of 8 6. 
of kozcible Cutry againſt Chambers, AND _o Iflue joyned it was 

tound fo2 the Plaintiff, and Damages aſſeſſed by the Jury, and coſts 

of ſuitalſo, and coſts allo de incremento were adjudged; And all were 

trebled mn — — — this — = quidem damna 1 

attingunt E. ꝓ the name o was objected 

this Judgment. that where damages are trebled,no coſts ſhall be 


not only the cots aſſeſſed by the Jury, but al ole which were ad- 


. JuDgeDde increments ſhould be trebled,and ſo were all the 1P2efidents, as 


J affirmed by all the P2othonotaries, and ſo are many Books, 1 
4.6.32. 14 H.6.13.22 H6.57. 12 El. An Book of Enrries 374 and Yb 
meat das accordingly, And in this caſe it was agreed by all 
en e thr Jews an da 
Judiament foz the ſame force, a 


Jennor awd Hardies 
Caſe. 


— — 


P 


Hill.29 Eliz. In the Common Pleas. Intrat. Trin. 27 Eliz.Rot.1606. 
CCCLXXXII. Jennor an Hardies Caſe. 
Ls Caſe was, Lands were deviſed to one Elich fo? lite, upon con- 


t then the Land ſhould remain to A. in tail, and if A. died 
of his body in the life of Edith,that then the Land ſhoutd rennt 
to the ſaid Edith, to diſpoſe thereof at her pleaſure : And if the ſald A. 
did ſurvive the ſaid Edich,that then the Lands ſhould be divided betwirt 
the Siſters of the Deviſoz, A. died without Jiſae living Edich. Shutle- 
worth Setjeant; Edich Hath but fo? life; and pet he granted, That if 
Lands be deviſed to one to diſpoſe at his will and pleaſure without 
more ſaying, That the Deviſee hath a Fee- 3 but othe it 
when thoſe wo2ds are qualified and reſtrained by ſpecial Atmitation: 
15 H.7.12. Aman de th, that A. ſhall have his Lands in perpetuum 
during his life, he hath but an eſtate fo2 life, fo2 the woꝛds (During his 
le) do abztidge the Jntereſt given wee And 22 Eliz. one dev! = 
Lands to another fo2 life, to diſpoſe at his will and pleaſure, he hat 
but an eſtate fo? lite: And theſe wozwds, (IF 4. dieth without Iſſue in the life 
of Edith, That then the Lands ſhould remain to Edith to diſpoſe at her pleaſure) 


ſhall not be conffrued to give to Edich a Fee-ſimple , but to diſcharge 
the t eſtate of danger; penalty, and toſs, which after 
come by her matrtage, ſo as now it is in her liberty. And alſo 
That by theLimitatton of the latter Rematnder, i. That the 

ſhould be divided betwirt the Daughters of his Siſter, the 
meaning of the Deviſo2 was not, that Edich have a Fee-ſimple, 
fo) the Kemainver is not limited to her Heirs, cc. if A. dieth in the 
of the ſatd Edith 3 fo2 the Deviſo2 goeth further, That if A. over- 
lives Edith, and afterwards dieth without Iſſue , that the ſald Land 
ſhould be divided. c. W almeſley contrary:And he relyed much upon the 
wows of the Limitation of the Kemainder to Edith, Quod integra rema- 


dition that ſhe ſhould not marry ; and if ſhe died, oz dea Deviſes. 


Goldsb.1 x 5. 
Shepherds 
Touch ſtont 


159. 


net dictiæ Edithæ, and that ſhe might diſpoſe thereof at her pleaſure, fog ame : 54 


the ſaid diviſion is limited to be upon a Contingent, i. if A. ſurvive 
Edith,but ff Edith ſurvive A.then his intent is not that the Lands ſhould 
be divided, ec. but that they ſhall wholly remain to Edich, which was 
— 1 bỹ the whole Court, and the Juſtices did rely muc n the 
me reaſon; and they were very clear of opinion, That by thole wozds 
Edith had a Fee-ſifmple : And Judgment was given accowdingly, An- 
derſon concei ved, That it was a Condition; but —.— that it be a 
Condition, ſo as it may be doubted, it a emainder limited 
n a Condition, yet this deviſe is as god as a new deviſe in Kever- 
on upon the pꝛecedent Condition, and not as a Remainder, quod 
indham conceſſit; but Periam was very ſtrong of opinion, That it is a 
Limitation, Two Joyntenants of a Term, A. and B. A. grants his 
part to B;. nothing paſſethby it, toꝛ (as a Gant) it cannot be god; fo? 
as one Joyntenant cannot cnfeoft his Companion, no moze can he 
veſt any thing in him by grant, fo2 he cannot grant ts him a 
ch he hath befo2e; fo? Joyntenants are ſeiſed and poſſeſſed of the 
le, all which was granted per Curiam; and Anderſon That if 
8 be granted to A-and B. and the Heirs of A. B. cannot lurrender 
to — Surrender is as it were a grant ; And as aKeleale it cannot 
enure,toz a Beleaſe of a night in Chattels cannot be without a Deed, 


Do 37 Hill: 


Oven 102. 
1 Cro.314- 
1 laſt. 1866. 


284  Hollingſhed ard Kings). Bedingfeild and ä wy 
Caſe. Caſe. 


Hill 29 Eliz. In the Common Pleas. 
CCCLXXXIV. Hollingſhed and Kings Caſe. 


Hunde bꝛought Debt againſt King, and declared, That King 
was bounden to him in a Hecognizance of two hundzed pounds 
betoze the Mayor and Aldermen of London, in interiori Camera de Guildhall 
London, upon which fecognizance the ſald Hollingſhed heretofoze byo 
a Scire facias be fc the ſald Mapoꝛ, cc. in exteriori Camera, and there hay 
Judgment to recover, upon which Recovery he hath brought this 4. 
tion; and upon this Declaration the Dekendant did demur in Law, 
becauſe that in ſetting fozth of the Kecognizancc he hath not alledged, 
That the Mayor of London hath Authozity by ꝛeſcription 02 G2ant to 
take Recognizances, and it he 2arh not, then is the r 
taken Coram non Judice, and ſo void: And as to the Statute of Weſt. 2. 
cap. 45-Jt cannot be taken to extend to iecogntzances taken in London, 
which (ce by the wo2ds, De his que recordat. ſunt coram Cancellario Domini Re. 
giz & cjus Juſticiariis qui Recordum habent, & in Rotulis eorum Irrotulatur,&c. And 
1Cro.186,139, Alſo at the time of the making of that Statute , London had not an 
Sheriffs, but Bayliffs; and re Cai Statute owains, that Poocels 
ſhall go to Sheriffs,+c. But the whole Court was clear of acontrary 
—_— fo2 they ſatd,TUe will know that thoſe of London Have a Court 
Record, andevery Court of Kecozd hath an Authozity incident to 
it to take Kecogntzances,fo2 all things which concern the Jurisdiaton 
of the ſatd Court, and which arile by realon of matters there depend- 
ing. Another matter was objected, fo2 that the Recogntzance was 
taken in interiori Camera, but the Court was holden in exteriori Camera, and 
therefo2e not purſuant. But as to that, it was ſaid by the Loꝛd Ander- 
ſon, That admit that the Kecognizance was not well taken, yet be⸗ 
cauſe that in the Scire fecias upon it, the Defendant did not take advan⸗ 
tage then thereof, he ſhall be bounden by vis ſatd admittance of it, as 
it one ſue fo2th a Scire facias, as upon a Recogntzance , whereas in 
truth there is not any Recogntzance, and the party pleads admitting 
ſuch Keco2d, and thereupon Juogment is given againſt him, it is not 
vold, but voldable. Fleetwood, Hecozder of London, alledged many 
>:-1e4es of Tüleg, ta P20ve that the Courts of the 2 are bounden to take 
e notice, That they of London have a Court of Kecozd, ko; if a Quo wal 
ranto iſueth to Juſtices in Eyre, it behoves not them of London to claim 
their Tiberties, fo2 all Courts of the King are to take notice of them. 
And at laſt, after many motions,the opinion of the Court was foz the 
Plaintiff, And it was ſald by Anderſon, and in manner agreed hy the 
whole Court, That if depending this Demurrer here, the Judgment 
in London Upon the Scire facias be reverted, yet the Court here muſt p26- 
ceed, and not take notice of the ſaid iieverſal, 


Hill. 29 Eliz. Inthe Common Pleas. 


CCCLXXXV. Bedingfeild 2 Bedingfeilds Caſe. 


Dir was bꝛought by Anne Bedingfeild agatnſt Thomas Bedingfeild. 
The Tenantout of the Chancery purcyaſed a Crit , De circum 
ipecte agaris, ſetting foꝛth this matter, That it was found by Office 
in the County of Norfolk, that the Pusband oi che Demandant was 
ſeiſed of the Mano? of N. in the ſald County, and held the ſame of 


Lees * 


— 


the Queen by Knights Ser vice in chief, and thereof dyed ſeiſed, the 
enant being his Son and Heir of full age, by reaſon whereof the 
Queen ſeiſed as well the ſald Manoꝛ as other Manoꝛs, and becauſe the 


Queen was to reſtoze the Tenements,amintegre,&c.as they came to het Primer ſila. 


, it was commanded theJudges toſurceaſe,Domina regina inconſulta: 
It was reſolved, per Curiam, That although the Queen be entituled to 
have Primer ſeiſin of all the Lands,whereot the Þusband of the Deman- 
dant dyed ſeiſed, yet this Ir did not extend unto any Manoꝛs not 
found in the Office, foꝛ by the Law, the Queen cannot ſeile moꝛe Lands 
than thoſe which are contained in the Office : And therefoze as to the 
Land not found by the Office, the Court ga ve day to the Tenant to 
plead in chief : And it was argued by Serjeant Gawdy fo2 the Tenant, 
That the Oemandant ought to ſue in the Chancery, becauſe that the 
Queen is entituled to haue her Primer Seiln, and cited the caſe ot 11 R,2, 
and 11 H.4-193- And after many motions, Jt was clearly agꝛeed by the 
Court,That the Tenant ought to anſwer over,fo2 the Statute,De Bi- 
gamis Cap. 3-P2OviDes that in ſuch caſe, Che Juſtices ſhall pzoceednotwith- 
ſtandin ſetſinof the King, and where the King gꝛants the cuſtody 
1 H.7,15,19.4 H.7.1.A Multo fortiori againſt the heit 

himſelf where 


is of full age, notwithſtanding the polſeſſion of the 
King fo2 his Primer ſein; By theStatute of Bigamis after the heit was of 
full age, the Wife could not be endowed in the Chancery: But now 
by the Pꝛerogative of the King, ſuch wives may be endowed there, Si 
viduæ illz voluerint, and after many motions, The Court awarded, That 
the Tenant ſhould plead in chiet at his peril, fo the Oemandant might 
ſue at the common Law if ſhe pleaſed. 


CCCLXXXVI. Hil. 28 Eliz. ln the Common Pleas. 'S 
& 


his it, the Husband and his TWite both joyned in erchange of 
the Lands with a ſtranger fo2 other Lands, which erchange was erecu- 
ted, the husband and the Wite ſeiſed of the Lands taken in erchange, 
aliened the ſame by Fine, Jt was holden by Rhodes and Windham Jufft- 
tes, Chat the (Uife after the death of her Hugband might enter into 
her own Lands notwithſtanding that Fine; And 'Rhodes reſembled it 


He Caſe was, The Husband was ſeiſed of Lands in the right of Exchaage. 


to the caſe repoꝛted by my Loꝛd Dyer, 19 Eliz. 358. The Husband after laſt.36,/b. 


marriage aſſured to his Wife a Joynture , they both levy a Fine, Sur 
Conuſans de droit come ceo 7 il ad of the gift of the Pusband; that the 
ſame is not any Bar to the Wife of her Dower, fo2 the Election is not 
given to the UUife to claim her Joynture, o2her Oower, until after 
the Death of her Pugband : And ſo in the pzincipal caſe Judgment was 
given fo2 the Adlite. 


Paſch.26. Elis. In the Kings Bencli. 
CCCLXXXVI. Le esCaſe. 


New Lee by his will deviſed his Lands to William his ſecond Son; peric: 
And it he depart this UUoad not having iſſue ; Then J will that 6.26. 
my Sons in Law ſhall ſell my Lands, the Deviſoꝛ at the time of his L125 


deviſ? having ſir Sons in Law, dyed „ William had Tfſue John, and 
dyed, John dyed without Jſſue , one of the Sons in Law of the De- 
viſo2 dyed, the five ſurviving Sons tn Law ſold the Lands: Firſt 
it was clearly reſolvedby the whole Court, That althoughthe wows of 


"Sir Gilbert Gerrard and 
Shcrringtons Caſe. 


TH are (ut ſupra) It William my Son depart this wo2ld not havin 
e And chat w iliam had Iſſue who Dyed without Tflue ; here, a 
though it cannot be litterally ſard,That William did depart this Od 
not having iſſue , yet the intent of the De viſoz is not to be reſtrain- 
ed ta the letter, that ſuch conſtruction wall be made, That whenſoever 
William dyeth, in Lam. oꝛ upon the matter without Jſlue,that the Land 
thall be ſubzect to ſale,accs2ding to the authouty committed by the De: 
viſo2 to his Sons in Law: And now upon the matter Willam is dead 
without Iſſue : As in a Formedon in Reverter 02 iematnder, although 
ar the once in tall hath iſſue, vet if after the eſtate tail be ſpent, 
e pt ll ſuppoſe that the onee dyed, without Aſſie, a fortiori in 
Tee 

0 oint, concer » Wray , 

ns in Law were named in the Mill, and the Clerks anſwered, d: 
See 30 H.. r. Deviſe, 3 l. And 39 Aff. 17. Executors, 117. Uch a ſale gd incaſe 
ot Exec : See allo 23 Eliz. Dyer, 37 1. and Dyer 2 Phil. and Mary, 
Lands deviſed in tail, and if the Oeviſee ſhall dye without Jfluve, that 
then the Land ſhall be ſold,pro optimo valore, by his Exscutoꝝs, una cum a/- 
ſenſu A. it A. hyeth before ſale, the power ofthe Executoꝛs is determined: 
And afterwards it was clearlyteſolved by the whole Court, That the 
fale fo2 the manner was good, and Judgment was given accozdingly. 


Paſch. 20 Elix. In the Kings Bench. 


CCCLXXXVIIL S/ Gilbert Gerrard and Sherringtons 
Caſe. 


8 
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le, be 
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ereas they ought to t ſurmiſes acc 
els: And it . 


o the ſeveral Aube Court, and there⸗ 


nd afterwards Et- 
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Paſch. 26. Eliz. In the Kings Bench. 
COCCXCL Cole and FriendſhipsCaſe 


TE ern due werd 
1 ee nm 
gende wife dyed, t 


ing at Id. 

__ 5 by his mill 

15 — after opens 5 ethe 
aid 1 by the zbytha Ft the L- no can 

come to the ſald Son by that LN t — a _ wire Ai 

tereſt doth not veſt at the beginnt And a * 

wards is moved, 1 as m_d 5 — — 19 13 veſt in an 

the Child u after the Leale le ade, s (At the 


ment of t ar Lana (oven caſe ſhould - — 
more, but Land is edler ta to the Father and was ade their 


e the Court was ofa 
That dermis Friendſhipand 


ofthe (aid Leaſe had one 
z and 
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take an 

tot F. p) 

Auf delntencor the pare den take clog, 
ORE nr 

EE Eran op ep a ESTER 


ef nou a nod capable he will: and 


— iſe, e Leaſes. 


4 Len. 64 


The Lord Dacres 
Caſe. | 


— 


5 


capiat per Billam. 
COOXCI. Paſch. 26 Elix. In the Kings Bench. 
Hs Dt i ——— and affirmed 
— New 1 a upon anDbigation agai ra ot 
where — 9220 Præ ci hath judgment to recover, 
1 ſued againſt them both: But if the 1 
E 
CCCXCII. T7. 26 Eliz. In the wm Bench. 


Replevin, Na Ran The —— doth avow foꝛ D 
| ſhewed was ſeiſed o 


xcund den de tnt ſame to 150 Defendant fo p 
titr ſaid , That long befo2 King El. S. was ſeiſed of the "The Plan 
. r and 
by £0} by ws 


teward demi. 
the Plaintiff 


have —— , 
unt, prætextu of dhe 
judged. 


Trin.2.6, Eliæ. In the Kings Bench. 
Ov. The Lord Dacres Caſe. 


Ante 227. IA Ejeftione firm, the caſe was, That the Lozd Dacres was ſeiſed of 
— 1 Japan: of Everſbam, and that Ls. held the place where ofthe ſaid = 


Office of Truſt. no2bPCOPP fo2 term ot his life, and the ſaid nzanted t 
458 e ſald 2 to argu 5 heſt 
NED na orgs 


PO 
be 
; hav many cms of the B Bann 8 


That 
the 
of the ſald no fo — 
e EEE 


ed by Hard ers woe good 92 not, was the 
Deputy, whereas the cuſtom found —— 0 not T2 


4: Burgeſſe —— 


ST 4 Caſe. 


tend further than the Deputy: At was ar the eſtate g2anted, 

eee DERU cannot tran ds aux Gb, (3 

the Duke of om: 8 een 11 
Rent, and 


Tris. 26. Eliz. In che Kings Bench. 
COCXCV. Burgeſſe and Foſters Caſe. 


caſe was, That the Dean and Chapter of E Ct. 4 
where,cc19 pal. 


of — — — 


I. W. and A. 
over to one 


— 
32 


of money, &c. It was moved, the Surren- 
dold, and without warrant , fo2 the warrant was, ad capi- 
m furſum redditionem, und here are two ſeveral Durrenders, 


abs 


28 
8 


1 


Burgeſſe and Foltes? 
Caſe. 


Fines levied. 


Scne facias. 
Les. 117. 


Error. 
Appearance 
by Attorney, 
Dyer 13 5b. 


of the date of the Court ſhould not p2ejudice the party,fo2 this Entry 
is not matter ot᷑ Recoꝛd, but is but an Eſcape, and if the parties had 
been at Jſſue, upon the time of the Surrender made, o2 of the Court 
holden, the ſame ſhouldnot be tryed by the Rolls of the Wanoz, but by 
the C and the party might give in Evidence the truth of 
| not be bound by the Koll, and acco2ding to this fe. 
Court, Judgment was given. 


robe Caſe bas: Tenant in tail leaſed fo2\ſirty years,andafterwaryg 
| levyedaFine to Lee and Loveday,Sur Conuſans de droit come — 
A Bender tg hum and his Heirs in Fee; And upon a Scire facias agai 
the Conuſees, ſuppoſing the Lands to be ancient Oemeſn, the Lefen- 
dants made default fo2 which the Fine was avoided,and nowthe Juue 
in tail entred upon the Leſſee fo2 years, and he bꝛought an EjeCtione fir- 
nir, und it was found, That the Land was Frank Fee; And all the 
queſtion was, It by the Reverſal of the Fine by Wit of Diſceit, 
without ſuing fozth a Scire facias againſt the Ter-Tenant ſhould bind 
Him, 02 ſhould be void only againſt the Conuſee , and not againſt the 
Leflee > Akin. It ſhallnot bind theLeflee fo2 years: F02a Fine maybind 
in part, and in part not: as bind one of the Conuſees,andnot the other, 
7 H.4-111..A Fine levied ot Lands, part ancient Demeſn,andpart at the 
coinmonLaw,the ſame was by Wut of Diſceit reverſed in part, as to 
the Land in ancient Demeſn, and ſtood in q = fo2 the reſidue, 8 H 
136. And there by award of the Court iſſued fo2th a Scire facias againſt 
the Ter-Tenants, and the Juſtices would not adnul the Fine, without 
a certificate that the Land was Ancient AST. that 
the Ocfendant had acknowledged it to be fo, but as to them who were 
parties tothe Fine, the Fine is become votd as to the ſaid parties, and 
and he who had the Land befoze might enter, i. And he laid it ſhould be 
a Neat inconvenience,if no Scire facias, 02 other Pꝛoces ſhould be awar- 
ved againſt the Ter-tenant,fo2 he ſhould be diſpoſſeſſed and dffinherited 
without pꝛivity, oꝛ notice of it, where upon a Scire facias he might plead 
matter of diſcyarge , in Bar of rhe Wait of Diſceit,as a Keleale,&c. 
which ſee Firz.N.B.98.Andſo although the Fine be reverſed,yet he might 
retain the Land, aud he reſembled this caſe tothe caſe of 2 H. 4. 16,17, 
In a Contra formam collationis agatnfſt an Abbot, a Scire facias ſhall iſſue forth 
againſt the Feoftee,and ſo by the ſame reaſon here: And fo2 the p2inct- 
pal macter he ſaid, That the Fine ſhould be avoided againſt the 
parties, but not againſt the Leiſee: King/mill , The Scire facias _ 
againſt the parties only is god enough, fo2 they were parties to 
Dilceit, and not the Ter⸗tenants: Jt was adjozned. 


CCCXCVIL Mich. 26, 27. Eli. In the Kings Bencn. 


Wait of Erro2 was bꝛought upon a Judgment in a Quid juris ca- 

marz It was aſſigned fo Erro, that the Tenant did appear 2 
tome, whereas he ought not but in n, becauſe he is to do an Ada in 
pꝛoper _ , if it be not in caſe of neceſlity, where the Attoznep may 
be recetved by the Kings Wait, oꝛ pleav matter in Bar of the Attoꝛn. 
ment, as if he claim Fee, &c. 02 other peremptozy matter, after 
which Plea pleaded he may make Attozney , 48 E. 3. 24. 7 H. 6. 69. 
1 L. 3. 48. 1 H.7. 27. Another Erro2 was, becauſe it is not ſew- 
ed in the Quid juris clamar , what eſtate the Tenant hath : Ano⸗ 
ther matter was, Tf the G2zantee of the eſtate of Tenant in tall 
iter poſſibility of iſſue extina ſhall be dziven to attom , and it oy 


P 


rr ,, n; ͤů 


Gravener and Maſſeys 
Caſe. | 


291 


ſaid he ould not, fo2 the pziviledge dothpals with the ant: See 
No Tenant in tail after poſſibility of itſue ertinca ſhall not be duven 
to attoꝛn, 46 E;. 13.27. Ergo, neithet his Gzantee : Williams contrary, Ag 


to the appearance ot᷑ the Tenant by Attozney,becauſe the ſame is admit» 


ted by the Court, and the Plaintitf, the ſame is not Erroz, which ſee 
1 H,7.27.by krian and Conisby, 32 H. 6. 22. And he ſaid, That the Grantee 
Id be duven to attoꝛn.oꝛ ns other perſon can have the eſtate ofthe 
enant in tail after poſſibility of iſſue extina, but the party himſelf, 
therefore not the pꝛiviledge; and although he himſelf be diſpuniſhable 
of (Uaſt,yet his O2antee thall not have tuch puviledge. As if Tenant 
in Dower, oꝛ by the curteſie, gꝛant over their eſtates, the Heir ſhall have 
{Waſt againſt the Gzanto2s to2 Waſt done by the Oꝛantee, but if rhe 
heir gꝛanteth over his everſion , then (aſt ſhall ve bzought agai 
the O2antees : See Firz.N.B.56.And it two Coparceners be, and the one 
taketh 89 and dieth the Husvand being Tenant by the curteſie, 
uit of Partition lyeth againſt him, but ił he g2anteth over his eſtate, 
no 
nant 


n tat 


it ot Partition lyeth againſt the Gzantee,z7 H.6.Stathams Aid. Ce- j+ h ; 
hi 12 — poſſibility of iſſue extina ſhall not have aid, but his of — at- 


Onntee ſhall have Aid. Clark , The Ozantee of Tenant in tail ſhall ce podivitiry 
not be d2zfven to attoꝛn. Af Tenant in tail gꝛant totum ſtatum ſuum, rhe 4) arcurn. 


Gzantee is diſpuniſhaple of waſt; fo if his Gzantee gzant tt over his 
Gantee is alſo diſpuniſhable, «c, It was adzo2ned. * 


Mich 26, & 27. Elix. In the Kings Bench. 
CCCXVII. Gravenor and Maſleys Caſe. 


Ravenor bought a Wat of Erro2 upon a common iecovery a. ge 


nſt Maſſey : And in the ſaid Recovery four Yusbands and their 
UUGtves were vouched, and now the Plaintrff bzought this (Wat ofEr- 
as heir to one of the HÞusbands, and Exception was taken to his 
105 becauſe the Plaintitt doth not make himſelf heir tothe Survivoz 
ofthe four Pusdand e. Egerton, The Aut is god enough, faz there is a 
difference betwirt a Cobenant perſonal, and a Covenant real, to if two 
be bound to warranty, and the one dyeth, the Sur vivoꝛ and the heir of 
the other ſhall be vouched, and he ſaid each of the four and their hetrs 
are charged, and then the heir of each of them veing chargeable, the 
— of any of them may have a Mit of Erro2. And afrerwards the 


at of Erro2 was adjudged good: And Erro2 was afligned becauſe Ante 86. 


the Uouchees appeared the ſaine day that they were vouched by Atto2- 
ney,which they ought not to do by Lam, but they migytappear gratis the 
firitday without Pꝛoces in their pꝛoper perions, and ſo at the ſequatur 
ſub ſuo periculo: St 13 E z. Attorn, 74. and 8 E. 2. ib. oi. Another Erro2 was 
aſligned,Becauſe the Entry of the warrant of Attozney fo2 one of the 
Aouchees is po.lo.tuo,l.D. againſt the Tenant,where it ſhould be againſt 
the Demandait,fez pzeſentſy when the Aouchee entreth into the war- 
ranty,he is Tenant in Law to the Demandant: Coke, Ag to the firſt 
Err, Although he cannot appear by Attozney, yet when the Court 
hath admitted his appearance by Attomey , the iame is well enough, 
and is not Erro2 : As to the other Erroz, 3 confeſs it to be « , 
but we hope that the Court will have g2eat conũderation of this ca 
as to that Erroz, fo2 there are one hundꝛed Recoveries ercontous in 
this point. it it may be called an Erro2: And then we hope, ts avoid 
a general miſchiet, that the Court will conſider and diſpenſe with the ri⸗ 
5 of the Law: As their Pꝛedeceſſoꝛs did, 39 H. 6. 30. An the Wait of 
elne? But J conceive , That the (Ut of Erro; is not well 
bought, fo2 the Cloucher in the ſaiv Recovery is ot four Pus⸗ 
dands and their (Wives, and when Courper ſhall be intendedto * 
2 


Antee 


The Queen, and the Dean of j 


Chriſtchurch Caſe. 


tt⸗he right ok their Aives, which ſee 20 Felde E:3.28, 29 E. 3.49. And 


Fines levied. 


1 Cro. 3 5. 


Forſciture. 


ſo by common intendment,the Uoucher ſhall be conſtrued in reliped of 
the Mike; So allo the Plaintiffhere ought to entitle htmſetf to this 
Mut of Erro2 as heir to the Wife ; And fo2 this caule, The Plain- 
tiff relinquiſhed his UUzit of Erro2; And afterwards he bzought a 
new Ut, and entituled himſelf as heir to the wife. 


Mich. 26 & 27 Elix. In the Kings Bench 
CCCXCIX. The Queen, and the Dean of Chriſtchurch Caſe. 


He Queens Attoꝛney General bought and pꝛoſecuted a Premmie 

fo2 the Queen and Parrer, againſt 02 Matthew Dean of Chri- 
church in Oxford, and others ,beca they did pꝛocute the (atd Parrerto be 
ſued in the City of Oxford, befoze the Commiſſary there in an Action of 
Treſpaſs, by Libel accoding to the Eccleſiaftical Law, in ſuit 
Parret pleaded, Son Franktenement, and ſo to the Jurigdiaton of 
and yet they did pꝛoceed, and Parret was condemned and impꝛiſoned: 
And alter that ſuit depended, The Queens Attoꝛney withdzew the ſuit 
ſo» the Queen; And it was moved, It notwithſtanding that the party 
gie ved might pꝛoceed: See 7 E. 2. b. The King ſhall have Przmure, 
and the party gꝛieved his Action : See Br. Præmunire 13. And by Brook 
none can have Przmunire but the King: Coke, There is a Pꝛeſident in 
the Book of Entries 427. Ina Præmunire, the woꝛds are (ad reſpondendum 
tam Domino Regi, quam RF.) and that upon the Statute of 16 R.z. andi 
428, 429. Ad reſpondendum tam Domino Regi de contemptu, quam dict. A. B. ce 
damnis: But it was holden by the whole Court, That if the Rings 
Attozney will not further pzoſecute, the party gzieved cannot maiy- 
tain this ſuit, fo2 the pzincipal matter in the Præmunire is , 
conviction and the putting of the p out of the pzotectionof 
King , and the damages are but acceſſary, and then the peincipal 
being releaſed, the damages are gone: And alto it was holden 
by the Court , That the Preſidents in the Book of Entries are not 
to be regarded , and there is not any Judgment upon any of the 
ave there, but are good direatons fo2 pleadings , and not 


CCCC. Mich. 26,& 27. Eliz.In the Kings Bench. 


De Cate was, A. gave Lands in tail to B. upon condition. That if 
A. the Donee 02anyof his heirs alien, oꝛ diſcontinue,&c. the Land 02 
any part of it, that then the Donoꝛ do re-enter : The Ooneehath illue 
two Oaughters and dieth: One of the two Daughters le vieth a fine, 
Sur Conuſans de droit come ceo, tu her Difſter : Heale Serjeant , the Bono 
may enter,fo2 although the Siſters to many intents are but one Heit, 
yet in truth they are ſevetal Heirs , and each of them ſhall ſue Live- 

1 2 Ez. It one of the Siſters be diſcharged by the Loꝛd, the Low 

ole the CUardſhip of her, and yet the Þeir is not diſcharged: 
if every Siſter be heir to di reſpects , then the Fine by the one 
Silter is a cauſe of Forfeiture : Haris contrary, F02 conditions which 
0 in defeating of eſtates ſhall be taken ſho2tly;and here both the D. 
erg are one Heir, and ther the diſcontinuance by the one. is not 
the Act of the other : Clench » The wozds are , Oz any of his 
5 xe it is a foxfeiture , quod fuir conceſſum per totam Curiam : 

d Judgment was given accozdingiy. 


Mich 


Winans 2d Blowers 5 191 
Caſe. 3 


CCCCI. Mich. 26 & 27 Elia. In the Kings Bench. 


al Sr ſeiſed of a ES * took PUG anumpii. 
was arrear ; 3 wife died —— of the Nut. Nep.; 


T* 
Lond Es to 275 
Aſſumpii 


ation that the Hob. 284. 
Tu - Becauſe that this 
Action of Coe upon 


remedp bp t That rhe Ao 12 7 
cient, and e 


Hill. 27 Eliz. In the Kings Bench. 
CCCCIL Williams aud Blowers Caſe. 


Eign nold Williams and E Powell bz0ught a Writ of Erro2 againſt . 
of Heretord and Blower, upon a Gecovery had in a Mit 

of Oiſcett ſafo Biſhop and Blower againſt the ſafo Williams and 

Popell,fo2 that "theſaſh Williams had befoze brought & hue a Quare Impedit q ain(k 

the ſaid Blower and the Biſhop, and had recoveren — 1 them by de- Dyer 51. 

we jerk. and Williams had a A4 the Metropolitan to admit 


k, and in the Tritt was given fo2 the 
: £02 it was found. That the Summons was the Friday to 
Tuegdap after, and lo an tnſuffictent ons, and in 
ALA of ilrett the Defendants ,Williams and Powell pleaded, 
Blower the Incumbent was d ed ol his Benefice in the Court 
baer which —— was afffrmed upon Appeal! befo2e the De⸗ 
es; and Ln ing that lea, Ju ven againſt 
mn Powell inthe aid tof 8 12 Ind; upon 
t this Wut 1 rro; is bought. Beaumont afſigned our 
a zbecauſe the Biſhop and Blower joyned in the Writ of Dif: e .. 
{their Rights are ſeveral, 12 E. 4. 6. Two cannot joyn 4 an 
not Treſpaſs upon a Battery done at one time to them: 
one diſtrain at one and the ſame time, the ſeveral Goods of vivers 
= they aceomine to! to thetr ſeveral p2operties. ſhall have ſeveral 
evins, 11 H. ood. Sa it Lands be given to two, and to 
the Þcirs of one, and they » toſs by default in a P ht agatnX 
them; they ſhall have ſeveral Waits, the one Quod «i deforcear;- the other 
a Witt of Right: 46 E-3-21.A Fine levied to one 1 Remainder — 8 
totwo Pusbands and their CUtves in tafl, t 2 — die; 
Tenant fo? life dieth, the Jiſues of the Hugbands any 8 ſhall 
ſeveral Scire facias's to execute the Fine by reaſon of thetr feveral 
hts : Lands in anctent Demeſn holden ſeveratly al 
are conveyed op Fine, I: Ay mou Ws cannot lake 
a 


10 9 10 the Biſhop pA: as | 

20 the Quare r and ok by the Writ gf 
be Galle re reſtoꝛed to noth 5.The eco Ho Re mas, B 

the B the Detendants in the c was good, the de 
ron per: and the Court adjudged it not —— 1 Clerk b 


he could not enjoy the Benefice, if the Judgment in the Qs. 
epic had d beenreverfev,and where a man cannot have the effec of his . 
in vain to being an»yAction.Leflee fo2 the life of another ey Poſt 139, 


Williams and Blowers? 
Caſe. 


Deprivation. 


CE Co.52. 


Sci e facias. 


by ertonious Judgment; Ceſtuy que uſe diet, his TUrit of Erro2 ts gone» 
fo2 if the Judgment be reverted he cannot be reſtozed to the Land, 
fo2 the eſtate is determined, 31 E. 3. Incumbent 6. The King bꝛought a 
Quare Impedit againſt the Jncumbent and the Biſhop , the Biſhop 
claimed nothing but as Owdinary:The Ancumbent traverſed the title 
of the King, againſt which it was replyed fo2 the King, That the In. 

it had reſigned pendant the o as now he could not pleay 
any thing agatnſt the title of the L fo2 he had not poſſeſſion, 
and ſo could not counterplead the 3 ion of the King. And here in 


our Caſe, by this depzivation the Ancumbent is diſabled to maintain 
this Action of Oiſceit, 25 A. 8. Jf the Guardian of a Chappel be im. 


prey in a Præcipe fop the Lands of his Chappel ; and pendant the 


rit he reſign, the DSucceſſo2 ſhall have a Writ of Erroz, and not 
he who r — he is not to be t d to the Lands, having re- 
ned his bappe So in our Caſe, A depzivation is as ſtrong as a 
ation. The third Erroz, becauſe in the Writ of Oiſceit, it is 
not let foꝛth that Blower was Jncumbent,fo2 the TUrit of Diſceit ought 
to contain all the ſpectal matter of the Cafe; as an Action upon the 
Caſe, 4 E. z. Diſceit 45. The fourth Exxoꝛ, That upon ſuggeſtion made 
after Clerdic, that Blower was Jncumbent, and in, of the pzeſentment 
of the Lo2d Stafford, and that he was removed; and Griffin in by the fie: 
covery in the Quare Impedit hy default,a Writ to the Biſhop was award. 
ed wi any Scire facias agatnſt Griffin, fo2 he 18 (ſo2, and ſo the 
D eof 25 Ez. calls mavgibes hon authozty to plead againſt 
King, and every eleaſe oz Confirmation made to him ts good, 
18 E. 3. Confirmation made by the King after Recovery again the 
Incumbent is god: And 9 H. It x aecovery be had in a Contra forman 
collationis, the poſſeſſoꝛ ſhall not be oufted without a Scire facias, ſo in Audit: 
Querela upon a Statute Staple, Scire facias ſhall go againſt the Aſſignee 
of the Conulee, 15 E.3. Reſpon. 1. See alſo 16 E. 3. Diſceir 35. 21 Aff. 13. 
A Fine levied of Lands in Ancient Demeſn ſhall not be reverſed with: 
out a Scire facias againſt the Ter-tenant. Walmeſley contrary,The 
at the Bar differs from the caſe put of the other lde, foꝛ they are caſes 
— upon 92iginal Writs, but our caſe is upon a judicial Writ, and 
ere nothing is demanded , but the Defendant is only to anſwer to 
. ** and falſhod. And in this Cale the Jſſue is contained in the 
Crit which is not in any oꝛiginal Wit, and the Judges ſhall examine 
e iſſue without any plea o2 appearance of the Cenant, and here the 
efendant is not to plead any thing to excuſe himſelf of the w2ong: 
And here the —_— is not to recover any thing in demand, but 
only to reſtoze the party to his fozmer eſtate and poſſeſſion, and if 
hc hath nothing, he ſhall bereſtozed to nothing; And he put many caſes 
where perſons who have ſeveral nights may joyn in one Acton, as a 
Recovery in an Aſſiʒe againſt ſeveral Tenants, they may jopn in one 
Alrtt of * 18 Aſſ. Recovery in Aſſiʒe againſt Diſſeiſoꝛ and Te- 
nant, they ſhall both joyn in Erroz, why not alſo in Oiſcetr ? 19 E ;. 
Recovery againſt two Coparceners, the Survivo2 and the heir of 
the other ſhall joyn in Erroz. As to the ſecond Erroz, Williams and the 
Sheriff ought not to joyn in the Plea, and alſo the Plea it ſelf is 
not god, fo2 the Writ of Diſceit is, That Williams anſwer to the 
Ditſceit, and the Sheriff 7 certifie the proceedings, and therefo2e 
he ſhall not plead ; and alſo the Plea it ſelf is not gad, fo2 although 
the intereſt of the Jncumbent be determined in the Church, yet his 
Action is not 2 ; aSif in a Præcipe quod reddat, the Tenant alteneth 
pendant the Writ, and afterwards the Demandant recovereth , vet 
the Tenant although his Antereſt be gone by the Feoffment , pet he 
ſhall have a Writof Erro2, and ſo here; and as to the Scire facias, there 
needs none here againg the new Incumbent , fo2 he comes in — 


dant the Writ, and that appears by the 12 but if it had been 
in befoze the Wit bzought, then a Scire facias Would lye. See 9 H.6. It 


was adjo2ned. 
Mich. 26 & 27 Eli. In the Kings Bench. 


CCCCIIL Flemmings Caſe. 


ming was Jndicted upon the Statute of 1 Eliz. een be hav 3 
ven the Sacrament of Baptiſm in other fozm than is pꝛeſcribed upon the sta- 
in the laid Statute , and in the Book of Common Pꝛaper, and the t . 
ſatd Andictment was befoze the Juſtices of Aſſize; Wray and Anderſon, 
Of luch offence done befoze, and now he is Indiged again; fo which 
it was awarded, that he fer ziſonment fo2 a year z and ſha [be 
adjudged ipſo facto, depuved of all his Spiritual pꝛomotions: And 
on the Jndicment Flemming bought a Wit of Erro2, and aſſigned 
02, becauſe in the ſecond Indictment no mention is made of the 
firſt Indictment, in which caſe the ſecond Andictment doth not war- 
rant ſuch a Judgment. Wray Juſttce,Jf the firſt Indictment be befoze 
1 — isa ſecond J nt well given; contrary, if it be befoze 
Juſtices, Clench, The ſecond Jndicment ought to recite the firſt 
convinion ; and it one be Jndiced fo a Kogue in the ſecond degree. 
the firſt conviction ought to be contained in ſuch Yndixment 3 in an 
Indiament the day and time are not material as to true recovering 
ence fo amp thing . Ge who argues e. the be em, 
ce fo2any thing appeareth. Coke, rgue e intent, 
red it to the Caſe ot 2 R 2.9. and 22 E4.12. 12 H.. 2 5. India ment 
fied to be taken coram A. B. Juſticiariis Domini Regis ad pacem, &c. with: 
out ſaying, necnon ad diverſas felonias, &c. Ig votd, and if a man hath been 
once convicted, he ſhall not have his Clergy if it appeareth upon e/ 
toꝛd befoze the ſame Juſtices, that he had his Clergy before. 


Hill. 27 Eliz. In tlie Kings Bench. 
CCCAV. The Mayor of Lynns Caſe. 


T Pang of Lynn was Jndicted, fo2 that he had received twenty amen! 
1 four ſhillings of one A. fo2 giving of Judgment in an Action of | 
webt, depending befoze him againſt one Band he was indiged thereof 
as of 2 In contemptum dictæ Dominæ Reginæ, & contra formam Sta- 
tuti. Coke, be Andiament is inſufficient, fo2 there is not any Statute 
to puniſh any e fo2 ſuch a matter: Fo2 the Statute af Welt. :. 
Cap.26, is made againſt Sheriffs, Cap. 27. Clerks of Juſtices, Cap. 30. 
The Warſhal and his Servants, Statute 23 H. 6. againſt Shertitts, _ 
and other Statutes againſt Oꝛdinaries: But no Action lies againſta a 
Judge, fo2 that which d Judge receives is Bzibery and not Ext 5 

Er ſatis pcnæ eſt, judici quod Deum habeat ultorem, aid theretoꝛe he laid the 

arty indiged ought ro be diſcharged, Gawdy Juſtice, It in the In⸗ 

ament there be wozds of Ex 02 Bubery, — ſuch an 
offence in a Judge be not matertally Ext it theſe woꝛds, contra 
pacem, 3 been in the India ment, it deen good, quod Clench 
conceſſit: And afterwards the party was dilcharged. 


— Criſp axd Goldings 
Caſe. 


Mich. 28 & 29 Eliz, In the Kings Bench. 
CCCCV. Criſp and Goldings Caſe. 


I an Anion upon the Caſe by Criſp Golding, the Caſe 
er an ee e Cenent wt and made a Leaſe to * 
laintiff fo2 five ars, to 3 the death of AI — 
and afterwards another Leaſe to the 
Plaintiff f 21 pear, t be 1 KD at Michaelmaſs next — and 
— matter, he ſaid, Virtute cujus dimiſſionis, i. e. che later 
Ten t the ove entred and was d Craſt. Feſt. Mich. 
was befo — 22 and I further — Hoes —— 
etendant n 
od ep ogg —— 1 non Aſſump _ it kur che lat 
Aar td —.— dam tared 6001. Coke ar ui 1 


. — . 
clatation, al 


of a Leaſe, 


whic woke i aſter the var of the 41 — 
fo2 lite, — dune and that appeareth n the Kecod 
and as 9055 t of the Conſideration, and d the afſtgnment of 
the ſecond IT 4— that the Plaintiff at the time had but 
aRight: ; fo2b untimely entry befoze the making of the 
was not to be Leflee, but was a w2ong-doer, c. in 21 Elk. in 
Kings Benchthis difference was taken by the Julkices —1— 
the CaO eee a ate he De 
ns 02 more are la e 
claration, but are not collateral. but 1 as A. is indebte 


to B. in 1001. and A pꝛomiſethj to B. that in conſideration that he o 
him 2001. and in conſideration that B. ſhall give to A. 2 « that he wi 
pay to him the (aſd 1001. at a dap, it B. hing an Action upon - 
Caſe upon this Aflumpſic, and declares upon thele two — al- 
though the conſideration of the 2 be not perfozmed, yet the Action 
doth well lye: But if they be collateral confadera 12 which are 
not purſuant, as if J in conſideration that you are of my Counlel, 
and ſhall ride with me to York, pzomiſe to give to you 201. in this 
cale ail the conſderations ought to be pꝛoveb, otherwile the —.— 
cann 


- @ = 4 


Fooly and 4c_ Wallpool and Kings 
Caſe. Caſe. F 
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cannot be maintained: So in our caſe, the conſiderations are colla⸗ 
teral, and therefoze they ought to be pꝛobed, and afterwards Judg⸗ 
ment was given fo2 the Plaintiff, 


Hill. 28 and 29 Eliz. In the Common Pleas. 
CCCCVIL. Fooly a Preſtons Caſe. 


N an Action upon the Caſe the 
John Gibbon was bound unta the Plaintiff 
bgillo fuo figillar. and coram,, &c. recognito in forma Statuti Stapul. The 
dant in confideration that the Platntiſ would deliver to him the fard 
Writing to read over, — ta deftver the ſame again to the 
Plat within ſix days ,02 to pay to him 10001. in lieu thereof, 
upon which pzomile the vid beliver to the Defendant the 
ſaid (Uriting; but the Defendant had not, would not deliver it 
back to the Plaintiff, to the great velay of the Execution thereof , 
and the Defendant did demur in Law upon the Dectaration. Jt was 
objected, that here is no ſufficient confiveration appearing in the De- 
claration upon which a pꝛomiſe might be grounded; but it was the 
of the whole Court, that the confideration ſet in the 
laration was good and ſufficient ; and by Anderſon, it is uftiat and 
frequent in the Kings Bench: If J dettver to von an Dligation to 
tebail unto me, I ſhall have an Aaton upon the Caſe without an erp2eſs 
Aſumpſit; and afterwards Judgment was given toꝛ the Plaintiff. 


Hill 28 and 29 Eliz. In the Common Pleas. 
CCCCVII. Wallpool and Kings Cafe. 


- 
- 


& declared, That whereas Cr 200 
in quodam 2 — 2 Len. 103. 


IXTII m Wallpool was bound to King by iecogntzance in the ſum of ,........... 
W 4001. and King allo was bound to Wallpool fn Bond of 100 L ir 


Wallpool accoꝛding to the Cuſtom of London, affirmed a Plaint of 
Debt in the Guildhall London againſt the ſald King, upon the fatd Band of 
100 l and attached the debt due by himſelf to Wallpool in his own 
hands, and now King ſued Execution againſt the ſatyd Wallpool upon 
the ſatd Recogntzance, and Wallpool upon the matter of Attachment 
bought an Audita _ and pꝛaped allowance of it; and by Gawdy 
Serjeant, ſuch a Wyit was allowed in fuch caſe, 26 Eliz. Anderfon at the 
firſt doubred of it; but at laſt the Court received the ſatd Mit de bene 
eſſe, and granted a Superſedeas in ſtay of the Execution, and a Scire facias 
ainſt King; but ea lege, that Wallpool ſhould find good and ſufficient 
eties, that he would ſue with effect, and if the matter be found 
againſt him, that he pay the Execution. 


CCCCVIII. Aid 28 and 29 Eliz. In the Common Pleas. 


wards ſurrendꝛed the Heverſion with the Kent, tot 

er, who is admitted accoꝛdingly. It was moved, it here need any 

nment, either to ſettle the e verũon, oz to create a Puvity; and 

Rhodes and Windham Juſtices were of opinion, that the ſurrender and 

admittance are in the nature of an Jnrolment, and fo amount to an 
Ato2nment, 02 at leat do ſupply the want of it. 


A Copy-holder with licenſe of the Lo leaſed fo 47 7 after Copytolcer. 
Attoz 


Ag Mich, 


of a Surrender. 
Hob. 1 77. 

1 Roll. 294 
1 Len 97. 


Ruddall ard Millers 
Caſe. 


Deviſc: 


Seat hcotes 


Clarentins 
caſt 


Mich. 19 Eliz. In the Common Pleas. 
CCCCIX. Ruddall ard Millers Caſe. 


N Tr the Caſe was this, William Ruddall Serjeant at La 
18 mx q—- a Feoffment in Fee to divers perſons to the . 
hunſelf and his Heirs, and 22 H. 8. declared his Will , by which he 
deviſed his Lands to Charles hiSpounger Son, and to the h*irs Wales 
of his body, the Remainder to John his eldeff Son in Fee, upon cop, 
dition, That if Charles 02 any of his ſhould diſcontinue oz alien, 
but onlv fo2 to make a Joynture fo? their wives fop the term of their 
lives,that then,*c. and died The Statute of 27 H.3.came,Charles made 
a Leaſeto t Defendants fo2 their lives, accoꝛding to theStatute of 
33 H. And legged a Fine with P2oclamation, Sur Conuſans de droit come 
ceo,&c. to the ule of himſelf and his wife, and the hetrs Wales of their 
two bodies begotten, the Kemainder to It and he hetrs Wales 
of his body, the Remainder to the right heirs of t eviſo!. John 
eldeſt Son entred the Condition bzoken upon the Defendants, 
re-entred, upon which Ke⸗entry the Action was ought, Gawdy, Fleet. 
wood, and Shuttleworth Serjeants £02 thePlaintiffs : This Condition 
to reſtrain unlawful diſcontinuance is god, as a Condition to reſtrain 
Waſt, o2 Felony, See 10 H.7.11-13H.7. 23. Andbefoze the Statute of 
Quia Emptores terrarum: At A.had enfeoffed B.upon Condition, That R 
no2 his heirs ſhould alien, the ſame was a god Condition by Fleerwood 
(which was granted per Curiam.) And this Condition was annexed to 
U —— fo2 the Serjeant well knew, that Ceſtuy que uſe might 
have evied a Fine, 02 ſuffered a Kecovery by the Statutes of K;. 
H.7.And this Condition annered 02 tied tothe uſe by the Mill is now 
int ta the poſſeſſion, which is transferred to the uſe by the ſaid Sta 
tute: Although it may be objected, that the Condition was annered 
totheuſe,and now the ule is extina in the poſſeſſion,and by canſequence 
the Condition annexed unto it, as where a Seignozy is granted upon 
ondition, and afterwards the Tenancy eſcheats, now the Seignozp 
is extina, and ſo the Condition annexed to it: But as to that it may 
be anſwered, That our Caſe cannot be reſembled to the Caſes at 
Common Law, but refts upon the Statute of 27 H. S. ſcil. Ceſtuy que uſe 
ſhall ſtand and be ſeiſed, deemed and adjudged in lawful ſeiſin, eſtate 
and poſſeſſion of and in ſuch Lands to all intents, conſtructions and 
purpoſes in Law, of and in ſuch like eſtates as he had in the uſe , and 
that the eſtate, right, title, and poſſeſſion that was in the Fcoffee ſhall 
ve clearly deemed and adjudged to be in Ceſtuy que uſe, after ſuch qua- 
lity, manner, tam and condition as he had in the uſe : And therefo2e 
in the common afſurance by bargain and ſale by Deed enrolled, if 
ſuch aſſurance be made upon Condition: As in caſe of Yoztgane, 
the poſſeſſion is not raiſed by the Bargatinee; but by the Bargain an 
uſe is ratſed to the Bargainee, and the poſſeſſion executed to it by 
the Statute, and the Condition which was annered to the uſe only 
is now conjoyned to the poſſeſſion, and ſo it hath been adjudged. So 
if the Feoffees to uſe - x the Statute had made a Leaſe fo? life, 
the Leſſee commits TWaſt , the Statute comes, now Ceſtuy que uſe 
which was, ſhall have an n of Maſt, as it was adjudged in 
Juſtice Southcores cafe : So a Title of Ccflavit in the Feoffees 
ll be executed by the Statute. Do if the King grants to t 
offees in uſe, a Fair, Market, o2 Warren , theſe things ſhall 
executed by the Statute, as it was holden tn the Caſe of Clarentivs. 
As to the Condition, they conceived, That it is bzoken; fo2 where the 
De viſoꝛ had allowed to the Deviſee to diſcontinue fo2 life, to —— : 
Y 


Simmes and Weſcots 
Caſe. 


— am ws — ́ e———— % 


opnture to bis Mie, now he path erceeded his allowance, fo 
Coir e to his wife indefeiſable by Fine upon 4 
Dꝛant upon a Kender fo? life, ac. But this Fine with 7. 
"$190 Bar to the fozmer cntail which was created by the Deviſe, 
and hath created a newentatl, and the fomer tatl was barted by the 
Fine againſt intent of the — L : 0 1 this Fine he bath 
al g allen end be un unt) which ua againl the meaning 7 
e meaning 6 
1115 — 2 le for vs t0-& = De Defendants, 
1H nch LAG Tena in r make ſuch a a 
not be ſaid a Diſcontinuance, wolch Anderſon and eriam 
— . — levied Wm oner isa 4 the Condition, and 
the ent pon the have thetr eſtates under the 
ndition is la As = th e wie of the Feoffee upon Condt- 
tion is endowed, and afterwards the Condition is bzxoken, now by the 
Ae entry of the the Dower is defeated. Aud Shutleworth ut 
this caſe, A is made upon Condition, that the Feoffee 
tale the Lands to A. fo2 lite, and afterwards grant the everſion — 
3 in Fee, the Feoffoz may re-enter, for by this Conveyance he in the 
Keverſion is immediate Tenant to the Lom, where, by the intended 
aſſurance, the particular Tenant ought to be. Puckering , Fenner, and 
Walmeſley avi bp Walmefley, 3pthis deviſe the uſe only pat. 
and not the Land it ſelf, fo? the Statute of 1R. 3. e on! 
executed in the life of Ceſtuy que uſe, and not fo veviſes whic 
ire not erecuted til after the. death of the Deviſoz,, which ſee 4 Mz. 
Dyer 43. .Trivilians caſe. See atſo 6 E.6.Dyer 54 — Qath chiers dale i 
but 10 H. Og ue uſe Deviſeth,That his 


* 
levied 


And 12 605 35 | 
_ upon an effate fo? lite is not 1. ontinu⸗ 
bar the eſtate Tatt, the any 05 8 e of 
Knob 
„which by rie en, d be diſinherited, and a 


a- 
= Entatl ſet on foot againſt the meaning of t the Deviſoꝛ, æc. and 
alterwards Judgment was given fo2 the Plainti 


Hill.3 1 Elie. Rot. 355. Jn the Kings Bench. 
COC CX. Simmes and Weſcots Caſe. 


e 
abſque hoc. 


tle of the 201 
Judgm nt 7 that 
| thy 


Eg | Ke 


TART 
be Sar 17 
tot arp o ed! fr £ 
: > * of „ 4 * 
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nehe Eaſe, the Plat 1 1115 m tung 
detation, 7 t 
85 8 8 05 ve him 5 im lt rh 
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_ — Millers Lee and Curetons 
X Caſe. Caſe. 


Tithes. 


1 Cro.161, 


57. 


11 Co tz. 


Debt. 


1 Cro 1. 


Error. 


1 Cro. 768. 


978. 
3 


22. 


a Contract fo2 two 
; he other line it 


» 
O 
| mas 


8 


2 


85 


3 


to deliver 


I 


2 
A 


4 


ks a 
lain Jud ment fo2 ſo 


of a Barriage aſſumes to 
incur, the party bzings an 


not to vary from his Caſe, as if a pꝛomiſe be grounded upon twa co 


and t viſe is delivered, but not the Cow; the party ſhall an 
Action Ar Cow, but be ſhall declare upon the who 1 


Trin. 31 Hlix. In the Kings Bench. 
CCCCXI. Stile and Millers Caſe. 


A 2 Leaſed all his Glebe Lands fo? years, with all the pyo- 
ts and commodities, rend2{ng 1 2 s. 4 d. pro omnibus exaction ibus & 
demandis, and afterwards libelled in the S Court a ox = 
Leſſees fo2 the Tithes thereof, the Leſſee obtained a P 
{ 


32 H.8.Br.Diſ. 17. 8 EZ. Avowry 212. Wray, Tithes are not 
out of Lands, no2 any ſecular duty, but ſpiritual ; and if the | he. 
dorh releaſe to his Pariſhioner all demands in his his Tithes 
thereby are not ertina, and afterwards a Conſultation was granted. 


Trin. 31 Elix. Rot. go. In the Kings Bench: 
CCCCXIL Lee and Curetons Caſe. 


La g ge e eee 

n 0 ati n an 

wards the Defendant bzought Erroz, ann aligned fai Exxoꝛ, that the 

Declaration was per ſcriptum ſuum obligat. without ſaying, hic in Curia pro- 

— to 2 way — by Coke, het the t ſame was 12 of 
udgmen n reverſed 

5 2 


ought to put in without i of the party, and 
holden in a cate betwtrt Barras and King, * & 37 Eliz. 
Erro was becauſe the Judgment is eatred de fine uihil quiz 
perdonar. where it d de quod capiatur, although the 

pleaved after the General pardon, and fo2 that cauſe the 


A Lacy and Fiſhers? Dierſly and Nevels 1 
Caſe. Caſe. 
reverſed, toꝛ if the pardon be not ectally pleaded ved,the gourtcan 
mts of it, as it was holden in Serjeant Harris i Caſe, 


Trin. 3x Eliz. In the Kings Bench. 


-  CCCCXIN. Lacy and Fiſhers Caſe. 
aro or the takin Oe ſuppoſed in 5 which Lond is n or 
i Loy of Sant he Der endant made Conuſans Sate 
A of the ozeſaiv,and iſſue Ne 1 — __ 
alga of the Vine of Eſthall — Tanks 1 
2 Ur- ought not to have been tried by both Viſnes , 
S. and Ebel : che — 8 ate in iſſue. Tf it be holden,0! not. 2. Tf it 


be holden ofthe Wano? of Etthall, fo2 which cauſe the Vine to fo be 
from both places; and the opinion of the Court was, Chat fo2 t 
ner of it, it was not good, as if an iſſue be jopned upon common n 105 
cauſe of vicinage, it ſhall be tried by bothTowns,Sex 39H.6.31.by Little- 
ton and Danby,and the caſe in 21 E. 3.12. was cited in a per quæ ſervitia,the 
Mannoꝛ was in one county, and the hot of the © in another county, 
the Tenant pleaded, that he 38 not the Conuſoꝛ, and that he 
Bs tried ie by a Jury of the County Land was, See 2 Hl. 4. 
the Book cited of far E 310 be nr . 
ire No eViſne dallcome = both places, is — is —— che 
one only. Another Exception was ta ben bon rey the Conuſans ( as 
itf ) ts made accomingrs | dg - 
fat doth not purſue the atute though 
the Statute in Avow2p | Statute (00ngy — ann name 
282 certain to be Tenant to the Land, &c. noꝛ ta make Avow. 
upon any perſon certain; and now in this Conuſans 
be be not made Conuſance — _— certain, but yet he hath 
— N nt, ccc. and in as much as this Ca- 
—＋ is not made, 2 44 to the Common- Law, oꝛ accoz⸗ 
= g to the Statute, ſt cannot be god. But that Exception mas diſſa 


D by, the Court £02 if the Statute re th two things, it _ 
one and the Conuſance made in foꝛm as above,was well enough 
opinion ok the whole Court. 

Trin. 31 Eliz. In the Kings Bench. di X | 3 


CCCCXIV.. Dierſly and Nevels Caſe 


of 2+ 09, ondperehe prey 


ap-19. 


Tn an Action of Treſpaſs,the Defendant pleaded Nos guily, and if be : N54. 


might give in evidence, T at the * 1 the Free- 
$45 to ſuch an one,and as Command 
— entred was the queſtion it 


3 and it was the 
might fo be well enough, and fo it was 11 ale ;.fo2 


if he by whoſe commandment he beentreth 
ſtant that the Defendant entreth 
whereof he is not guilty, as to theT 
Iiven accozdingly. 


111 ght, at the —.— 
— 4 an Wü 


0 N 
+4 1 0 3 


— — 
__ Ki ts Caſe. 2.1 Ge Caſe. 


Aub. 29 and 30 Aix. Rot. 546. In the Kings Bench 
COC Cx. Savage and — Caſe. 


Error. t of Erro a Judgment given Leiceſter , 
Ante 135. Au Sony 5 = 1 te 
Lions. 2 Plaint, coc in 
: 5049.04 at the Common and he 
Varies * — l — 0 up that be, 7 5 
and , 
that verſed. 
Fix 31. Blix. In the Kings Bench » 
CCCCXV I Rawlins Caſe. 
8 Rawli Acontinuands, 
bert Plaintilf nee eded ot to thew a 255 
| toy thy cootmuunce of the 4. ſt Entrp, il. ff fe 
pol.; 1 9, D T1 our ts 


175 N U - 
0 l . in the Kings Bench. n 
175 50 4 n 


„ccc Harris and Bakers Caſes 12 265 


Accompt. 12 an accampt da 
Damages. that damages ou 
3 Len.192- Ihe Damages of the 
cor 2n4 4» but fee the Caſe, He 
IIA ig. dress, and lee 10 15, 4 n 1115 the 
L 4 


ef he given by the Jury, and it was moved 

e bern given by way of damages, but 
be co a of Arrearages, 
Cammon xt Collet and An- 
115 [counttoh 
7 — bo 


Hao w_ 
(11 I 126 a” i 350 1 
alis Bl the Kings n } Za 

| 12 


f Ta We — of the Statute 12H 8.cap.37.0f Rents ne, that the Er⸗ 
Fora Gzantee of a Kent ge may diſtrain fo2 the arreara- 
es ofthe ta d ent incurred in 2 —L of the Teſatay. ſo long as the 


harged doth continue int ſin oꝛ poſſeſſlon ofthe Tenant in 
"who ought — 8 Daſh t — Rent ſo — to 
the Ceſtatoz in like, oꝛ in the Seilin 02 — 


erſon 
on of anp other p - 


Wigot and $ Pory and j Glanvil and 8 
Clarks Caſe. S Allens Caſe. 9 Mallarys Caſe. 
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a s:perſons clatming ſatdLands only by and fcom the ſatd Tena 
by Purchaſe,Gift,o2 like manner as the Ceſtatoz might oj 
ought to have done in his life time. And now it was moved £0 the 
Court. It 4.g2ant a fent-charge to the Rent is ayer h os 
feoffeth C.of the Lands inFee,who diverſe years aft D. who 
divers years mee — — E. Jt was h n and 
Windham Juſttc — Lo2d chief Juſtice, that E. ſhouſd be 
chargeabe Halt with 11 aw es ta the Executoꝛs of A. — — 
CINE Low by byEſcheat,Tenant in Dower, oꝛ by the cur- 
teſie,ſhould not be charged, fo2 they do not claim in by the party only, 
but allo by the Law 


Hill. 31 Eli. In the Common Pleas. 
CCCCXIX. Wigot and Clarks Caſe. 


I — inſt Clark fo2 the Mannoꝛ of D. in Writ of 
t { 


annel ageach of them have 


thetr b e return ot the Pannel, no challenge lieth, 
and ther went from the Bar, and within a ſhozt 

time after, fit Ty rhe Court, they returned the Pannel witten in 
Parchment * in this fozm omiꝑa Recognitorum, & c. inter A. petentem, & B. 
tenentem, and ſo ſet down - — other nights, ten Eſquires, 
and four Gentlemen Juſtices did commend them fo2 their gan 


and ſufficient Pannel, and yn Venire facias Wag awardedagainff 
the ſatd parties. 


Trin. 30 Eliz. Rot. 611. In the Common Pleas. 
CCCCXAX. Pory and Allens Caſe. 


T's e caſe was,That Leſlee fo 
e firſt Leſſee;and one * 4 — mane 
didconclude and a ＋ 


note years in favLands n and thr tein 
ſurrender 
Ss: 
ces 0 
eit om — ten. That one Cermoꝛ could not — 
er Teri 


Trin. 31 Elix Rot. 32 r. In the Common Pleas. 
CCCCXXI. Glanvil ave Mallarys Caſe, 


—__— gladiis cincti did appear, and Right. 


30 years, leaſed fo? : 1 years,and then Oven 57. 97 
betwirt them, oſt.3 22,323. 


nion 


Lanvil was Plaintif in Audita Querela, again Mallary pot 8 4 Acdits Gere 


2 Statute Staple , fo2 that the conuloꝛ was 
. of the acknowledging of 12 was moved fo? the 


that Coen, 
the 


© 


394 


| 


pet and Callys} Wangford ard 2 Wilmer and 
Caſe "7 Sextons Caſe. Y Old folds 408 


Loves Caſe. 
Dudley and 


Skinners Caſe. 


1 Cro.174- 
| Kel. 8 7. a. 


Fxecutions 


Award. 
Antea 140. 


Recom of the 
not 


compellable 
where fiich a pleaving was allowed,and 
kendant eat fine die, vide 16 Eliz.Dier 3 32. But 228 five divers 
ſidents were ſhewed, that divers uch Whits been ſhewed in 
Common Pleas,as 30 Eliz. Loves cafe, and the Lo Dudley and Skinners 
coſe, 8 it was adjudged that the Acton did well lye in this 
ourt. 


FH.s. 
given, that the De- 


Mich. 32 Eliz. In the Common Pleas. 
CCCCXXI. Pet ard Callys Caſe. 


N Debt upon a Borrdfo? — U of covertants,the caſe was.. 

S. by Jndenture covenanted with 1.D.that 32 woman, vi RS. at all 
mes at the requeſt and charges 222 T7" ſuller 
ſuch reaſonable aſſurances of ſuch Lands to the faid l. D. oz his heirg a 
the ſaid 1. D. 02 his hetrs ſhould reaſonably deviſe 02 re quite. l. D. devi- 
ſedaFine ta be levied by the ſatyWoman,and required 
es of Aue to acknowledge it, and 

Juſticesto that DR ann bar 
8 


ken, kee 


Tg — ſpecial to acknowledge a Fine there if the — 
doth refuſeto take ſuch acknowledg ment, the Bond is foxfeited;f02 the 


party hath taken upon him that it d be done. 
Mich. 22 Elix. In the Common Pleas. 
Wangford and Sextons Caſe. 


i Plaintiff had recovered againf the Defendant in an Action of 
Debt and had execution: Che Defendant after the day of the 
1 cite of the Fieri facias, and befoze the Sheriff had medled with the exe 
cution of the At, bona de fo money (old certain goods and chatteis, 
and dellvered them to the buyers; it was holden by the Court, that 
notwithſtanding the ſatd Sale, that the Sheriff might do execution 
of thole gods in the hands ofthe buyers; koꝛ that they are liable tothe 
execution, and execution once gꝛanted oꝛ made ſhall have relation to 
the Teſt, of the Mut. 


Trin. 29 Eliz. Rot. 2.715. In the Common Pleas. 


CCOC XXIV. Wilmer and Oldfields Caſe. 


N Debt upon a Bond, the Condition was to per qm the Award of 
S, &c. the Arbittatoxs make Award, That the Defendant beto2e 
uch a day ſhall pay tothe Plaintiff 10001, o2 otherwiſe p2ocure one 4. 
being a ſtranger to the Bond tobe bound to the Obltgee fo2 the pays 
enk of x2 |. per annum to the Plaintiff fot his life , the dank 
pleaded the perfozmance of the Award generally, the Plaintiſf ae, 


6 Fabian a Windſors 2? Elmes and Medcalſes 305 
Cal, ſe. Caſe. 
e the byeact of the Award in this, T at the ſaid A. id 4. had not paid the 


{aſd 1001]. witho Thetkittg-c the 12 1. 
| 12 nva . — — {1 Lows it was hoden de 


Eh ical ration ＋ he Award, as tot 
e 
* 0 U en as to the C0. 
bn to recover, vide 21E-475. 18 | ome og __—_ 
Mich.31, avid 33. Eliz. Rot. $14. in the Conimon Pleas 


cc. Fabian aud Windſots * 


. — 


now dur, and there 

: It note, t 

half years Rent of miles 

Feaſt of the on of our Lad 145 

. 5 . 
5. 

was found, 2. Aae was, demand were of Kent 


at the the Feaſt of the nunctation was,Al the b and the Uervic is fo 
due at the time of the demand, Kc. And it was the opinion of - 
try > . Thatas to the ſtrit point the Aer dia was Demana of 
pod enoug enough foz the Plat ntiif': Windbam contrary. But it was agzeen b. 
em all, That if in t Demand of ent (ut fupra ) the Leiſog, 02 a- 
* his part doth demand ane penny moe 02 lets than is due, 02 in 
— doth not the certainty of the nent, and the day of 
payment of it, and when it was due the Dan is nor 3d, 02 a Conditions 
condition which goesin defeazance of an eſtate is odfous in Taw ang ken fra 
no re-entry in ſich Caſe ſhall ve given, unleſs the demand be pꝛecile⸗ 
ly and ſtrictly followed. 


Mich. 32. Eliz. In the Common Pleas. 
CCOCXXY. Elmes am Meldcalfes Caſe. 


T den f62 Law by the whole Cburt; That if ont of the wit i c 
3 TIBET doth bf the wt 2 


ſame Evidence which be. gave befoze and ns moe, 
1 ads to be void; „ « 


Carter and Claycoles 
Caſe. 


Mich. 32 & 33 Eli. In the Common Pleas. 
CCCCXXVI. Carter and Claycoles Caſe. 


N Ejectione firmæ by Carter againſt Claycole,the Plaintiff declared upon 

a Leaſe maveby the (Wardens and Fellows of All-ſouls Colledge, 1. 
July, 10 Kliz. And it was found by ſpecial Uerdia, That Overden War: 
den of the laid Colledge, and the Fellows,&c. leaſed unto the Plaintiff, 
To have and to hold from the Feaſt of the Annunciation next follow: 
ing, to the end ot twenty years, and made a letter of Attoꝛney to one 
to enter into the ſatyWanoz,and to ſeal and deliver the Deed of the ſald 
Leaſe in their names to the Plaintiff, who by fozce thereotentred into 

part of the demiſed Pꝛemiſes, and there did ſeal and deliver the ſame 
&c. But it was not found that any rent was reſerved thereupanz and if 
this Leaſe were gw „Then the Jury found fo2 the Plaintiff; but ik not, 
then fo2 the Defendut 3 Cooper Serjeant, It hath been objected, That 
is Leaſe being but fo2 twenty years, is not warranted by the Sta- 
tute of 13 Eliz.Cap.10. For the wozds of the Statute are, Other than fo! 
the term of 21 years ;as to that, It was not the intent of the Statute, 
but only to abꝛidge the g2eat and long Leaſes heretofoze made by Col 
ledges, and to limit ſuch Leaſes to a certain meaſure of time, ut ſupra, 
fo2 twenty one years oꝛ thꝛee lives, & non ultra, but on this fide as much 
as they would, which was gꝛanted by the whole Court: Another mat- 
ter was becauſe it is not found, That the due rent was reſer ved upon 
the ſatd Leaſe (accuſtomed yearly rent 02 moze)and yet the ſame is gon 
Coe vet. Enough, fo If the other party will take advantage of ſuch deten 
Pot. ; He ounht to ſhew the ſame , otherwiſe it ſhall be intended, becauſe it is 
found that ſuch Leaſe was made, that it was made acco2ding to the 
Statute : F02 if a man is to make title to himſelf by a conditional 
Leale, he is not to plead the condition, but only the Leaſez and if the 
other party will defeat the Leaſe by the Condition, he ſhall ſhew the 
ſame. And in this Caſe,The Defendant alſo ought to have ſhewed the 
Statute : by which fuch detective Leaſes are made void: Alſo it hath 
been objected , That by the Statute of 18 Elia. the third part of the 
gent ought to be reſerved in Coꝛn, and here is not found any Com; 

as to that „ Tt is to be conſidered, that the ſaid Statute is not a ge- 
* ncral Law, whereof the Judges are bounden to take notice, but it 
Special = ought to be pleaded,fo2 it extends but to four places, v Cambridge Ox- 
bepleades, (= M incheſter, ltd Eaton, dn therefore ſuch aStatute ought to beplead- 
ed, oꝛ given in Evidence, and found by Ger dict: As where a man pleads 

a general pardon, in which divers perſons are excepted, he ought to 
plead it ſpecially, and ſhew, that he ts not any ot the perſons ercepted, 

8 E. 47. 28 H. 7. So ſpecial cuſtoms ought to be pleaded,Gavelkind,So- 
reugh-Cngitlh, 21 E.4.55.36. The King gꝛants to the Citizens of Nor- 
wich, &c. And afterwards by Act of Parliament, all their Liberties 
&c. uc confirmed by a general confirmation to ali Cities and Bojough& 
this is a ſpecial da, and ought to be pleaded; by brian, 59,1 3 E. 8. Ci 

L 02d Saics caſe, an Ac of Parliament, That all Cozpozations made 
by the King Hs. ſhall be votd, is a ſpecial aa, and ought to be plead⸗ 
ed: And ſee 28 UH. 8. 27. &28, Dyer, It the Statute of 21 H, S. cap. 13. 
Ok Lands taken to Ferm by Eccleſiaſtical perſons be a ſpecial Law: 
Yelverton COntrary ; The Statute of 13 Eliz. is a ſpecial Law and 
ought to be pleaded, but the Statute of :3 Eliz, is now a general 
aw, which ſee Hollands caſe , 39 Eliz. and Damports Caſe , 45 Eliz. And 
his Act of 13 El. is general in reſpec of time , fo2 it ertendeth to 

all time after(from hencefo2th)and toall perſons to whom ſuch Leaſes 

' all be made, the woꝛds the Statute are, ccil. To any — — 

| perſo! 


— 


Carter and Clayeole 5 
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perſons,in reſpect of perſons who ſhall leaſe, all ſpiritual perſons: Se⸗ 


neral in reſpec of the end. which is the maintenance of learning, which 

extends to the common c. Drew Serijeaut, this act of 13 E- 

enten therefore ougheto be pieade5,00) nchen the Comer du 
o be pleade 

ot take notice of it; As the Statute of 23 Hen n be 

pleaded,which ſee in the of Dive and ManninghamyPlowden64,65.And 


againſt the Matrden who made it, but againſt his Succefſoz, although 
no rent be reſerved upon it, notwithſtanding that the percloſe of the 
Statute be(utterly void and ot none effect,to all intents,conftrucions, 
and purpoſes) So upon the Statute of r Eliz.concerning Leaſes made 
by Btſhops,the Law had been ſo taken in the caſe of the of Co- 
ventry und Lichfeild upon a ant of the next Avoidance, Chat although 
it doth not bind the 5 maveby the it ſhall bind the Gzanto? himſelt. So 


here this Leaſe being made by the pꝛelent Warden and Fellows of the 
not ſufficient to bind the Succeſſo2, 
et it ſhall bind the rden who made the Leaſe 


t 

mandment entred; And Exception was taken to that Plea, becauſe he 
bath not ſhewed the name of the Dean, ci. the proper name: So ik a 
Leaſe be made by Dean and Chapter in theſe woꝛds, Nos Decan. & Capi- 
uli che fame Leaſe is void, which was g2zanted by the Court: and 22H. 
4251, A Pꝛovoſt g2anted an Annuity by the name of Provoſt of ſuch a 
Colledge ,without any name ot 9 afterwards the Szantee 
ought a Wit of Annuity againſt the Succeſſoꝛ of the ſatd Pꝛovoſt; 
and by Hull, Che Tait is well enough, but the Chaiſtitan name ought to 
be ſet down in the Mut: Sa here, becauſe that the name of Baptiſm 
of the Warden is not in the Declaration, the ſame is not god: But 
the opinion of the whole Court was, That the Declaration is god 
enough,and they did rely eſpecially upon the Bo of 21E4-15,16.Where 
Debt is bought by the Dean and Chapter without any Chat 

name, and the Wit holden god: Anderſon; It ſtands with reaſon,That 
da; as much as the Colledge was 1 by the name of War- 
den and Fellows, and not by any Chꝛiſtian name that they may pur - 
chaleand leaſe by ſuch name without any Chꝛiſtian name, and may be 
impleaded,and tmplead others by ſuch name , and as the Fellows in 
h caſe need not to be named by their Chiiſttan names, no moze 
ought the UMarden: But of a Parſon , Uicar , Chauntry Peſt 
it is otherwiſe , fo2 in ſuch caſe the name Ly Baptiſm ought to be ob; 
| 2 7 


although the Statute ought to be pleaded, Pet this Leaſe ts not void c. bu , 


Carter and Claycoles 
Caſe. 


ved: At was alſo objected, That becauſe the Letter of Attomey was 
to 2 in the Manoꝛ, and all the Lands and Tenements of the Col- 
ledge in ſuch a Cown, and to ſeal the Judenture of Teaſe in the name 
of the Leſſo2s,and to deliver it ts the Plaintiff as their Deed; now 
the in executing of this Warrant hath not purſued it, fo2 he 
hath only entred into the Lands, but it is not found that he entred into 
the Manoꝛ, and ſo the is void. And it was ſaid by Puckering, That 
ik I leaſe two Acres in two ſeveral Counties.cendung fo2 theone Acre 
ro. and fo2 the other Acre r. and make a Letter of Attoney to make 
Liveryin both; if the Attoꝛney entreth into one Acre and makes Lt 
very,the ſame 1s voly.lo2 the Attozney hath not purſued his authoity, 
fo2 peradventure I would not have lealed the Acre whereof Livery 
made fo2 ſuch rent of 05. being perhaps of greater value, but with 
the other Acre which was of lefler value, and ſo the miſ-executing of 
my warrant ſhall pꝛejudice me. Windham, Perhaps if one entire ent 
had been reſervedout of both Acres, it may be that by the Tivery in 
one Acre all is void: But by Puckering, one entire Rent cannot be re- 
ſerved upon ſuch a Leaſe of two Acres in ſeveral Counties. Walmeſley 
denied the Caſe put by Puckering , £02. the authozity is executed well 
e fo2 it doth not appear upon the Aer dia, but that the Colledge 
was in p at the time ot the Leale made, and then there needed 
not any ſuch Entry, but the bare ſealing and delivery of. the Attomep 
Ay enough. And alſo it doth not appear by Grin, t the Co[- 
ge hath any Yano, and therefoze it ſhall be ſo intended; and then 
5 Caſe is no other but that, A man leaſethaYanoz,and certain Lands 


D. and makes a Letter of Attomey to make Livery of them, where 
e hath nothing in the Mano. and the Artomep makes Livery of the 
nd without medling with the ano}, the lame is a god Livery, and 

t had been expꝛelly found, that 


ch 


the zity duly executed: But if ] 
the Colledge had ſuch a Bano? there. then theEntry in the Land only, 
without medling with the ny. and the Livery made acco2dingly, 


ſhould not be good: But yet afterwards he ſeemed to be of other 
opinton. And as to that which hath been objected, That the Leaſe is 
votd to all intents and purpoſes, accoꝛding to the wozds of the Sta- 
tute (fo2 by ſome it cannot be reſembled to the caſe cited befoze, ofthe 
Biſhop of Coventry and Lichfeild, that ſuch a Ozant ould bind him and 
not his Succefſo2s;) fo2 if this Sꝛant in dur Caſe ſhall not be void 
preſently, it ſhall never ve void; fo2the Colledge never dieth no moe 
than Dean and Chapter, Wayo2 and Commonalty, Ts that it was 
nſwered by Drew, That although there be ſome difference betwirt 
h Coxpozations, and that the wozds of the Statute are general 
(void to all intents, oonſtructions, and purpoſes,) pet they ſhall be conſtrued 
accoꝛding to the meaning of the makers of the Aa, whoſe ſcope was 
to p20vtde fo2 the Succeſloꝛs, and not fo2 the pꝛeſent Jncumbent, and 
to the utter Ir of all Succeſſozs , without any reſpea to 
the party himſelf, as it appeareth by the pꝛeamble of the ſald Sta- 
tute ; where it is obſerved, That by long and unreaſonable Leaſes, 
the decay of Spiritual Livings is pzocured; fo2 the remedying and 
preventing of which long Leaſes this Ac was made, and that the 
iccefſors ſhould not be bound thereby. And theſe Leaſes are not 
void, ſimpliciter ſed ſecundum quid, i.e. as to the Succeſſozs: As upon 
the Statute of 1 H. 7. cap-20. Olſcontinuances made by Women,tc. 
ſhall be void and of none effect; - yet ſuch a Diſcontinuance made is 
good againſt the Woman her ſelf; So upon the Statute of 1 EA. 
concerning Biſhops. See now Coke, Lincoln Colledge Caſe, 37 Elz. 
in the third ores 60. A Teaſe made by Dean and Chapter not 
warranted by the laid Statute, ſhall not be void until after the death 
of the Dean, who was party to the Leaſe. So upon the Statute of 
13 Eliz. of fraudulent Conveyances , ſuch fraudulent onveyance 
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by the lald Statute,and that the Leaſe in the pzincipal caſe is not void, 
but voidable, all the Juſtices agreed to be avoided by olledge, 02 
any other who claim by it; and by Anderſon, It ſucha Leaſe ſhould be 
R great miſchief would tall to the Colledge,fo2 whoſe benefit 
this Statute was made, fo2 if ſuch Leaſe be made rendzing a ſmall 
Kent, .then if befo2e the defect be found oz eſpied the was arrear, 
the Colledge cours not have remedy fo} the ſald Kent, Allo by Periam, 
Such a Lell have an n of Treſpaſs againſt a ffranger, 
who entrethupon the Land, which p2oves that the Leaſe is not void, 
but vo ; and- afterwards notwith4anding af the Objections, 
Judgment was given fox the Aden and the chi ＋ N which 
moved Periam Juſtice to be of ſuch opinion was Lemans cafe , cited be- 
fore 28 H 8. Dyer 27. where a Leaſe was made to a Spiritual perſon 
againſt the Statute of 2: H. and a Bond oꝛ Obligation fozperfozm- 
ance of covenants, and thereupon an Action was ht, and the 
e therein had Judgment and r wh could not habe 
n if the Leaſe were utrerly void againſt t 2 and Leſſee , as 
Oe nr e ee ene the ee ede 
e 5 | 
opinion it was the greateſt caule of the Judgment in that cafe, 


Paſeh. 35 Eliz. In the Common Pleas. | 
CCCCXXVIIL Bighton and Sawles Caſe. 


not vold againſt rhe Ozantoz, but againft thoſe who are fone 2 


where Judgment is given, that the. i ſhall recover, and 


I an Action upon the caſe, it ws agreed by the whole Coutt, That , 


auſe it is not known what damages, therefoze a Writ iſſueth to 
— of the damages, That the lame is not a petfea Judgment 
ze the damages returned and adjudged. and therefoze they alld 
agreed, that after ſuch award, and befoze the damages adjudg ed, that 
any matter might be ſhewed in Court in arreſt of the Judgment; 
and by Periam Juſtice, the difference is, where damages are the pꝛinci⸗ 
pal thing to be recovered, and where not; foz it damages be the 
pancipat, then the full ment is not given until they be returned; 
in Debt where a ce ſum is demanded it is otherwiſe, 


Paſch.33 Eliz. In the Common Pleas. 
CCCCXXIX. Maidwell ard Andrews Caſe. 


Aidwell bzought an Action of Covenant againſt Andrews, and t 
Caſe was this, That R. was ſeiſed of Lands, and leaſed the 
lame co2 lite. endung Kent; and afterwards deviſed the neverſion to 
his wife fo2 lite, and died. Andrews the Defendant to wife the wife 
of the Deviſoz, the Deviſee ot the Keverſion; afterwarys Andrews 
— 45 and ſold the ſato neverſlon to one Marland and hfs heirs 
g his own lite, and atterwards granted the Rent to the ntiff, 
covenanted that the Plaintiff thouly 9995 the ſald Rent during 
Term, abſque aliquo legirimo impediments 0 ſatd Andrews, his Heirs 
N * any other perſon, claiming from the ſald Marland. Mar- 
land dieDſeiſed, and the ſame defrended to B. his heir; and the bycach of 
Eovenant was aſſigned, in this, i in the heir of Marland, who hath 
reaſono 
Defendant pleaded the Szant of the Keverſion to Marlanq , per 
i ( without ſaying, Sigillo ſuo ſigillat. & hic in Curia prolat.) 
que hoc, that the ſafd Rev 
—— the Plaintiff did demur in Law, and the cauſes of the 


zant of the Reverſion to Marland, ut ſupra, 


erſion and Rent deſcended to B. and 
murrer was aſſigned by Lelverton Serjeant. 1. The Ozant of 


Covenadat, 


Traverſe. 
1 Cro. 278. 


Fernen and 


Grays Caſc: 


wade Son and Þeir,and that he eutred; the 


Maidwell and — 9 81 
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verſion is pleaded per ſcriptum, and he doth not ſay (ſigillat.) fog a No 
Aeusküen annat paſs without Deed although ranted bur bn vide 
Wears; anda bare waiting is not a Deed without ſealing of if, aud his 
therefoze the 4 ht to be per ſcriptum ſuum ſigillat. Oꝭ per 
am; fo? fadum four tmplies the enſealing aud delivery. 2. It ought 
ta be pleaded lic in Cur. prolat. fo2 the Court is to lee ſuch to 
the end they know if it be a lawful Deed, without razure, inter: 
1 be ca be d the dying 2 0 2 thing 
where be aught to have trat felled ; 
De — c g ſeiled is the E, and the Detcent is but 
effec : Aud a h the of the RKeverſion was but fo? the 
life of the Gzanto), yet the eſtate granted is deſcendable,gs 27 E. 3.31. 
nt by the Courteſie lealeth his eſtate to one and his heirs, the 
Santo; dieth, bis Heir entreth , and a god Bar againſt him in the 
feverſion; and (ee 14 E 3. Action 56. Annuity granted to one and his 
{eirs fo2 the term of another mans like, the G2anto? dieth, livin 
Ceſtuy que vie, the Per of the Gzantoz $ a wait of Annuity, and 
was holden matntainable ; and he ſaid, that where the dying ſeiſed is 
conteſſed and q voſded by the other fave, there the Oeſcent is traver- 
ſable, and not the dying ſeiſed, and that was the Caſe betwixt Vernon 
and Gray. In an Avowpy Vernon convepey | e Lands from the Lem 
Powes tu htm, as next Heir to him, bec he L02d Powes died ſeiſẽd 
in hisDemeſn as of Fer Wyo iſſue , and the Plaintiff conveyed 
from the ſaid Low Powes by Deviſe, and traverſed the Deſcent to the 
Avowant, fo2 the dying leiled was confeſſed and avoided by the De: 
viſe, 22 Eliz.Dyer 366. See 21 H.7.31.Jn Treſpaſs the Defendant ſaith, 
That T. was ſeiled, and died ſeiſed, and that Plane — 7 
5 . 


— 
= 
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aintiff ſa 
and took to wife K and they had iſſue the Plaintiff, 

ſeiſed, and the Land deſcended to him, and traverted.the deten 
the Defendant ; and ſee Sir William —5 Caſe, 14 H 822,23. But 
if t r do not claim by one and the ſame — — „o the dying 
iſco be not conkeſſed and avoided, there the ſeiſed ho | be tra 
verſed, and not the deſcent, Glanvil Serjeant,Be the Bar inſufficient 
92 uot, if the Declaration be not ſufficient , the Plaintiff ſhall not 
ave Judgment, and here is not any each of Covenant, vis that the 
laintiff ſhall enjoy it without any lawful impediment of the Defen- 
dant, his Deirs 02 Aſſigns, 02 any clatming by Marland, and then if the 
Heir of Marland cannot make any lawful claim, then there is not any 
each of Covenant aſſigned; and he ſaid, becauſe it is not ſhewed 
that the Land is not holden in Socage, the Deviſe is not god, f02 it 
may be that the Land is holden in Capite: but admit the Deviſe good, 
that when Andrews bargaius and ſells unto Marland, and the Tenant 
never attozns, then nothing paſſeth,and then the Heir of Mar'and can» 
not make any lawful clatm 02 lawful impediment. Periam Juſtice, Bere 
Marland was aſſignee of Andrews, and if he 02 his heirs make claim, 
although that the aſſignment be not ſufficient in Lam, yet becauſe he 
hath colour by this alignment his claim is lawful, and co there is a 
breach of the Covenant; and although it is not alleged , that the 
Land deviſed is holden in Socage , 1 the Deviſe is good fo2 two 
parts of the Land. Anderſon lice „Ik it be good but fo2 two parts, 
then is the Keverſion appo tloned,andthe Gent deſtroved, and lo Mar- 
land hath not any Rent by his 174 of theneverſion, and ſo he can't 
{awfully diſturb eu he Law doth create his appoztionment, 
which grows by the Deviſe, and ther the Rent chall not be de- 
ffroyed ; but it it had been done by the Ad of the party, it had been 
otherwiſe;and J would willingly hear, ik the Veit of Marland be affignee 
of Andrews, fo2 otherwiſe he — in the wozds of the Cuvenant, 
fo2 Marland hath an eſtate to him and his heirs foz the lite of . - * 


een. 


—— d 8 tris) Bond 3 * 


, Caſe. : 
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Now after the death of Marland, his heix i occupant , and ; 
Taten e neee n hall not have 
his age. 

208 33 K. In the Common Pleas. _ 1 
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Mich. 32 Eliz. In the Common Pleas. 
CCCCXXXY. Gillam and Lovelaces Caſe. 


Atharine Gillam, Adminiſtratrir of John Gillam, 
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Mich. 32 Eliz. In the Common Pleas, og 
CCCCXXXVI. Greeves c 
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Mich. 3 2 Eliz. In the Kings Bench, 
.CCCCXXXVII. Leigh ard Okeley and Chriſtmaſs Caſe. 


71 no ey of 2 — 15 of a ood une Meerherft Web 
in Warpleſden in the County of r un gion of Cre 


— againt Henry Okeley and Robert Chriftmaſs f02 Heating of the fatd 
of (ood, and carrying wa d Eee The e Ned, 
1 (ch the e als was ſuppoſed, : at 


x H. 8. was ſeiſed of the Mano? of Warpleſden, n the On 
—— was cel,of which Mano a Choſe calledWirhybod containing 
idem boſco adjacent. Wa partel, and that the ſaid — des 
a0 time — of mind, u oy rep: any 10 Pes e be 
bes from the my cir ven Ac 
' —— tempus predict. ſucrunt & — 11 
oe ſaſd eleven-Acres are, and 151 out ES min 
2 cel of the Wanoꝛ afoteſaty 
nary in Fee-imple : And t 
Going unh dn Air und 
ing an r 
Cufto every Copy 


d 


8 5 22 8 this 


predictarum fo 
eleven Acr uandecunque oft 
and chewed further, That at the _ the Treſpaſs, xc. 15 


Cuſtcm, 


— tn. 
— 


314 


a” — — - — —— * 


Leigh and Okeley and — 
Caſe. 


— — — 


Hedges and Fences were in decay, and ſo juſtified: pon which the 
Ilaintiff did demur in Law. Jr was argued by Godfrey, Tyat the 
Seleription is not good; fo2 it appeareth, that this cuſtomary Land 
is contigue adjacens to the ſuid Wood, i. where the Treſpaſs was done: 
And of common Kigyt,the making of the Hedge doth appertain to 
the Owner of the Mood: And the Þ2eſcription is no mo2e, but ta 
take Wood in the Lands of another adioyning to my Land, to make 
the Hedges of the ſame Land in which the Wood groweth,which tan⸗ 
not be a good Preſcription, fo2 it tounds in charge, and not to the 
p2ofit of him who Pꝛeſcribes: Which (ee 22 E. 8 Preſcription 40. Tref: 
(s againſt an Abbot, becauſewhere the Plaintiff was Farmo? of the 
King of his Hundzed of D and by realon thereof he might make At- 
tachment, and diſtrain fo2 the Oebts of the King within rye ſatd Hun- 
dꝛed, and where fo? a certain debt of the King he diſtrained the Beaſts 
one A. andthe Abbot made Keſcous; to which the Abvot laid, Chat 
he was Lo2d of the Mano of D. within which Mano there was this 
cuſtom,tc. That if any Diſtreſs be taken within the ſald Manog, that 
the ſame ſhould be put into the Pound of the ſaid Abbot of the ſame 
Wano2,and not dꝛiben out of the Wanoz,and there ought the Oiſtrels 
to remain three days, ſo that if the party would agree within the thee 
days, that then he ſhould have his Beaſts; and he ſat, That the 
Plaintiff wauld have dztven the ſaid Beaſts out of the ſaid Wanoz, 
and that he would not ſuffer him, upon which there was a demurter, 
becauſe it is not any p2ofit to the Abbot , but a charge to —— 
Beaſts of another. Alſo he ſaid, That the King ſhall not de bound 
ſuch a cuſtom as another perſon ſhall,whereupon Judgment was given 
fo2 the Plaintiff: So here in the puncipal caſe, There ſhall be no da- 
mage to the Defendant if the Wood be not fenced; fo2 if his Cattel 
eſcape into the Wood he may juſtifie it, becauſe it is in default of the 
Plaintiffs incloſure : And if the Beaſts of the Plaintiff eſcape into 
the Lands of the Defendant, he may take them Damage Fealant fo? 
the caule afozeſatd, 21 H. /. 20. A Cuſtom is pleaded, That if any Te- 
nants of the Bano2ſhall take the Cattel ot any one Damage Fealant, 
and ſhall theretoꝛe diſtrain them, that then the Tenant ſo diſtraining 
them ought to bung them to the Loꝛds Pound, which if he ſhall not 
do, at the next Court he ſhall be amerced in a certain ſum to the 
Low of a Manoꝛ to be paid, and that was holden no good cuſtom, be 
cauſe it is againſt common Right, and the common Law ; fo2 by the 
common Law and common Keaſon, every one finding Cattel in his 
own Land Damage Fealant may impound them in his own Land, 
and the Low is not damnified thereby: So it is of a By-law, That 
every one who holdeth ſo many Acres of Lands in ſuch a Town, ſhall 
yearly pay a certain ſum of mony to the Church of the ſame Town, 
and ſhall fozfeit fo2 every default of payment thereof twenty pounds, 
ſuch By-law, although it hath continued time out of mind, yet it 1s 
not of any validity, becauſe fo2 not payment of the ſaid ſum to the 
Church, the Loꝛd ol the Mano? is not damnified, and therefoze 
ſhall not have any gain; contrary if the penalty had been limited ta 
the Church-wardens, becauſe they are bound to repair the Church. 
Another Exception was taken to the fozm of the Pꝛeſcription (Quan 
docunque eædem ſepes & defenſiones in decaſu extiterint) and that is too general, 
fo2 ſo the might be in decay by his own detault , as i be himlelt 
wongtfully pull up the Hedges, in which caſe there is no reaſon but 
that ye ſhould repair them at his own coſts and charges, and there- 
foze he ought to leaded cum in de caſu ex titerint in the Default of 
the Tenant of the (Mood. Another Exception was taken, becauſWhat 
here this cuſtom is pleaded particularly, and appꝛopꝛiated to the ele- 
ven Acres only, and is not extended tothe whole Banoz and to that 
the cate of 40 E;. 27. was cited, wherea cuſtom is applied to 


Hare and Okelies Beares Auſtin and —— 
Caſe. Caſe. Caſe. 


one part of a Town, as to (av that ſuch a Hoaſe within ſuch a Town 
is of the nature of Gavelkino, and the reſt of the Town is guildable. 
See 21 Eliz. Dyer 363. Jt was adjozned, tc. 


Hill. 20 Eliz. In the Common Pleas. 
CCCCXXXTXE. Hare and Okelies Caſe. 


(chael Hare, and others, bought an Action of Treſpaſs againſt T*7=6 
Okelie f02 bzeaking of their cloſe, and carrying away their 71 * 
And upon Not guilty, it was found by ſpecial Cerdic, That the ſaid 
Michael Hare was fole (etſed of the ſald Cloſe, where, #c. and ſo ſeiſed, 
expoſuit ad culturam, Anglice, did put foꝛth to Tillage the ſaid Land to 
the other Plaintiffs in fozm following, viz. That the ſatd Michael 
ſhould find one half of the Con ſowed, and the other Plaintiffs the 
other half, and that the ſatd Land ſhould be ploughed and tilled, and 
te Con thereot coming ſhould be reaped and cut at the charges of 
e other Plaintiffs, and fo cut ſhould be divided by the Shock, and 
the ſald Michael to habe the one halt, and the other Platntiſfs the other 
half, #c. And it was the opinion of the whole Court, That notwith- 
ſtanding theſe woꝛds (cxpoſuit ad culruram)that no eſtate in the ſoil paſſed rr of 
to the other Plaintiffs, but the ſald Michael did remain (ole ſeiſed ag . 
befoze; but by Anderſon, upon the ſeverance of the Com, peradventure 
ap2operty in the ſaid Eon might be in all the Plaintiffs: But becauſe 
it appeareth,that Michael was [ole ſeiſed, and the other Plaintiffs 
not any thing in the Land: Therefoze it was adjudged , that they 
could not joyn in the Action of Treſpaſs fo2 bꝛeaking of the Cloſe 3 
mn ther 02e it was awarded by the Court, that the Plaintiffs aihil 
p. per breve. 


Trin. 30 Eliz. In the Common Pleas. 
CCCCXL. Beares Caſe. 


Na Formedon by Beare, the Defendant pleaded in Bar a warranty "PEE 
with Aſſets: And upon the Jſſue nothing by deſcent,it was found, | 

That the Anceſto2 of the Defendant whoſe warranty was pleaded in 
Bar, was ſeiſed of Land in the nature of Gavelkind, and by his Will bar. 
deviſed the ſame to his two Sons (whereof the Defendant was the 
Eldeſt) and their heirs cqually between them to be divided, and it was 
adjudged no Aﬀets, wherefoze the Defendant had Judgment to have 
ſeifin of the Land. 


Paſch. 30 Eliz. In the Kings Bench. 
CCCCXLI. Auſtin aud Smiths Caſe. 


TS Caſe was, That Auſtia being a Copyholder by Licenſe of the Copybolder 
Loꝛd (eaſed his Copyhold to Smith fo2 years, rendzing rent, and n. 
arcerwards by Deed Sreaneey the rentto another, to have during the 
Term, xc. to which Gꝛant the Leſſee did attoꝛn, and paid the Kent to gen 

the Gzantee: Jt was holden by Gawdy Juſtice, That the Gzant was 3 
good, but now it is but a Rent ſeck: And it was ſaid by ſome, Chat n. 
the Leſſo2 cannot ſurrender ſuch a Kent, unleſs he lurrender the Re- ; 8.3: 7.4. 
verſion alſo, Quzrc, ff the G2zantee may have anAcion of Debt fo2it. r 5:6. 
It was conceived he could not, fo2 he is not party no2 pzvy to the 
Contract, no2 hath the Re n. D k * 

0 Ws, + 1 6. 
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Paſch. 31 Eliz. In the Kings Bench. 
CCCCXLIL Underhill and Savages Caſe. 
Avage was preſented to a Benefice , and afterwards was pꝛeſented 
8 Dilpenlation. 
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ray, Tha 


voſd ; hut 
ſad, That he conceived that upon the Statute of 21 H. 8. the Nd 
SH by reaſon of a Proviſo there, icil. Pꝛovided that no Deanry, 
rchdeaconry, cc. be taken 02 compꝛehended under the name of a 
Benelice, having Cure of Souls, in any Article above ſpeciſied. 


CCCCXLII. Paſch. 30 Eliz. In the Kings Bench. 


(YZ was bounden to ſtand to the award of two Arbitratozs, wha 
award that the party ſhall pay unto a ſtranger oz his aſſigns 
2001. before ſuch a day, the ſtranger befoze the day dieth, and B. takes 
Letters of Adminiſtration ; and if the Obligoz ſhall pay the mony to 
the Admini{rato?, oꝛ that the Obltgo2 ſhould be diſcharged was the 

on; and it was the opinion of the whole Court, that the mony 
ſhould be pald to the Adminiſtratoz, fo2 he is Aﬀignee : and by Gawdy 
Juſtice, Jt the wo2d Aſſignee had been lefr out, yet the payment ought 
to be made to the Adminiſtratoꝛ, quod Coke affirmavit. 


CCCCXLIV. Paſch. 30 Eliz. In the Kings Bench. 


O ſued in the ungs Bench fo2 Coffs given upon a Suit depend- 
ing in the Hundzed Court, and the ſum of the Coſts was were 
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Pigot and Harringtons ? Scovells aud Cavels 
Caſe. Caſe. 


Mich. 30& 31. Eliz. In the Kings Bench. 
CCCCXLYV. Pigot aud. Harringtons Caſe. 
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Mich. 30 C31. Eliz. In the Kings Bench. 
CCCCXLVI. Scoyell and Cavels Caſe. 
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Hudſon and Leighs : 
Caſe. 


Gawdy Setiant, his Entry is not lawful. At will ve ag2eed, That if a 
man leaſe to thꝛee — their lives, they are Joynt⸗tenants, but it᷑ by the ha- 
bendum the eſtate be limited to them by way of Kemainder, the joynt e- 
ſtate in the Pꝛemiles is gone, and the Land demiſed ſhall go in Remain⸗ 
det; and J agꝛee that in deeds Poll, the wo2ds ſhall be taken ſtrong a- 
gainſt the * — in the Caſe of Indentures, the woꝛds there 
ſhall be taken acco ding to the intent of the parties,to2 there the wozdg 
ate the woꝛds of both: See Browning and Beeſtons Caſe 2. and 3. Na. Plowd. 
132. where by Jndenture the Leſſee covenanted to render and pay foꝛ 
the Land Leaſedſuch a Rent, the ſame is a god reſervation.,although 
it be not by apt wo2ds; and here in our Caſe , this Pzoviſo and Cove. 
nant, Gꝛant and Agzeement doth amount to ſuch a limitation by way 
ok Remainder, eſpecially when luch a clauſe kolloweth immediately 
after the Habendum. Coke oy The Office of the Habendumig to li- 
mit and explain the eſtate contained in the pzemiſes, and here the Ha- 
bendum hath done its Office , and made it a joynt eſtate, and therefor 
the Clauſe afterward comes tw late, and in truth is tepugnant and ut. 
terly void, as to ſuch purpoſe; but perhaps an action of Covenant lies 
upon it. Wray, Jt hath been by me adjudged,ifa Leaſe be made to thee 
Habendum ſucceſſive,H th ſame is a void wo2d,and the Leſſees are joynt te. 
nants:contrary of Copyhold by reaſon of Cuſtom: and here the p2ovt- 
ſoand thec following is contrary tothe Habendum,and repugnant, 
and lo bob, 48 to thedividing of the eftate by wap of Remainder whict 
Gawdy Juſtice gzanted.Heale this caſe hath been adjudged, 16 
Eliz. A Leaſe to thꝛee Habendum tu the uſe of the firſt fo2 life, and after 
to the uſe of the ſecond fo2 life , and after to the ule of the third 
fo2 lite, the ſame is god. Clench Juſtice, this pꝛoviſo follows the Hz- 
bendum, und is a ſentence to explain the ſentence. Wray, & Shute, it is an 
other ſentence, althoughtt immediately follows the Habendum, Clench, 
if the woꝛds had been p2ovided , that although it be li ( ut ſupra ) 
in the Habendum, ſcil. the firſt named ſhall have the Lands to tmſelt fo? 
life,&c, it had been god by way of Kematnder,Wray, Dur caſe at Bar, 
is not that 5 n ſhall take rhe femainyer, but that any of them 


ſhall not take the pzofits during the life of the other. Tankeld took ercep- 
tion to the ver dia, becauſe the lite of Pain is not found in the verdiq. 
Coke, this Is a verdict and no pleading , and the opinion of the Court 
was, that the verdict was god, notwithſtanding the ſatd Exception, 
and afterwards Judgment was given fo2 the Plaintiff. 110 


Mich. 30 & 31. Eliz. In the Kings Bench. 
CCCCXLVII. Hudſon a Leighs Caſe. 


Appeal of Ma- R Hudſon b20Ught an appeal of Mayhem againſt Robert Leigh fo? 
im, matming his right hand, andfo2cutting of his veins and ſinews, 

+ Co.43- Which by that means are become 25 as thereby he hath loſt the ule 
of his fingers. To which the Detendant pleaded , that heretofore 

the Plaintiff had bzought againſt him an Action of Aſſault and Bat- 

tery, and wounding, and therein had Judgment to recover, and Er- 

ecution was ſued fo2th by Scire facias, and ſatisfaction acknowledged up- 

Pamges. ON Hecozd, of 200 Marks affiſted by the Jury fo2 the damages, and 
[11.10 de incremento hahe Court, with averinent of all identities. 

Cooper Serjeant,the ſame is a good Bax, and although that an Appeal, 

and an n of Treſpaſs arediverſe Actions in nature, and in many 
circumſtances, yet as to the recovery of Damages, the one ſhall bind 

the other, See 38 E.3.17, a good caſe. Jn Treſpaſs fo2 bzeaking of 

5 Cloſe and Battery, the Defendant pleaded, that befoze that the 

laintiſt by Bill in the Warſhalſey hath recovered his Damages fo = 


Hudſon and Leighs 2 
Caſe. 


ſame Treſpaſs,&c. and vouched the Recozd, and the Recon was ſent , 
the which was varying from the ieco2d pleaved; fo? the Keeozd vou- 
attery without any thing of bꝛeaking of the Cloſe * 
and alſo the Battery is tared at another dap, xc. and with averment 3 


ched,was only of 


yet as to the Battery it was holden 


Od enough with averment, and 


as to the bꝛeaking of the Clole the Dlatneiff had Judgment, See 41 


Ez. brev. A4. 12 R.2. Corone 110. and the Caſe betwirt Rider Plaintiff and 


Cobham Defendant, Paſch, 19 Eliz. Rot. 94. it was clearly holden and ad⸗ 
judged, that after a Recovery in Treſpaſs an Appeal of Maheim doth 
not lie; and the Book which decelves the Plaintitf is 22 E. 3. 82. where 
anding fecovery in Appeal of Ma- 


it is ſatd by Thorp, That notwit 
beim, yet he may after recover in 
contrary, the Plea in Bar is not god, fo2 the Averment is, that the 
ſtroke and the wounding ſuppoſed in the 
Appeal of Meheim are all one, but it is not averred that any damages 
were given fo2 the Mahcim, 02 that the Maheim was given in Evidence; 


fo2 it might be, that there was not any Maheim when the Treſpaſs 


reſpaſs, but Non dicit e contra,P 


ut of Treſpaſs, and in his 


Was 


bꝛought, but that after by the dꝛying of the wound it became a Maheim, 
and then the Action did riſe;as if a man upon a Contraa pꝛomiſeth to 


pay me 101. at Michaelmas, and other 10 l. at Chriſtmas 
the 10 l. at Michaelmas, I may have an Acton upon t 


b 


ik he doth not 
e pꝛomiſe fo The 


not payment of that 10 l. and afterwards J may have another on 


and recover damages fo2 the not payment of 


if J do not begin ny befo 


ges but and if ve 


bidence; and if 
ter, I ſhall 


bed 


ole p20 


e 10 |, at Chriſtmas,but 


e Chriſtmas, J cannot recover dama- 
and damages ſhall be given in E⸗ 


d, I may recover da 


try,and notwithſtanding that I ſhall have an A 
5 have Treſpaſs and recover damages fo2 the mean 


es fo2 the firſt En- 
ſſi , a do reen- 


and the damages recovered fo? the firſt Entry ſhall be recouped; and 
the Book cited befoze Firz. Coronæ i io, doth not make fo2the Defendant, 

laintiff,fo2there1t is averred, that the Maheim was 
given in Evidence , in the Action of Treſpaſs, which it is not in our 
Caſe. Egerton Solicitoz,we-have ſhewed, 
appeal ſpectfied is eadem ſucciſio & vulneratio mentioned in the Treſpaſs. 
Coke, Although the identity of the wounding and cutting of the veins 
are averccd, yet it is not averred, that the Damages recovered tn the 


but rather fo2 the 


Treipaſs were given fo2 this Maheim. Wray chie 
are to take ccnfideration of the wound in an anion of Tre 


to ntve damages accoding to the hurt 
they have done accozdingly , and if the 


map pꝛap that theCourtby inſpectto 


hat ſucciſio venarum, in this 


and we 
y have not 


uſtice, T 


urozs 
aſs, and 

to think that 
done, the party 


n would adjudge upon it, and ſo in- 


creale the damages: But now when the Jury hath given gꝛeat dama- 

cg, ſcil. 200 Marks, with which the party hath been contented, it ſhould 

Plaintiff another Action, and ik there be any ſuch 
ecial matter, that it was not become a Maheim at the time of 


hard to givet 


on of Treſpaſs bzo 
dying, the Plaintiffought to have 
ſo have helped himſelf, to2 otherwiſe it ſhall not 
the averment made by the Defendant, is god 
tiff ot this Actionzand the Judgment cited 19 El. was 
me, after J was conffituted chief Juſtice, and this Bar as 


ht, but it ts become a Maheim oflater 
ſhewedthe ſame to the Court, 
nat be ſo intended. but 


- 


toouſt the 
by 
conceive 


was dꝛawn out of the pleading in 19 Eli. and atterwards Judgment 


was given againſt the Plaintt 


potits , Ante 302. 


320 Croſman and Woollman 2 Fond and "Oy 
Reads Cafe. Fies Caſe. Batts Caſe. 5 


Mich. 30 & 31 Elix. In the Kings Bench. 
CCCCXLVII. Croſman and Reads Caſe. 


e Caſe was, that 1.5. made bis with bis — N. 


lutermarriage 2 
1 Co. 114. C 


ant 4 retutrit ot upon the pl e 
„bs Exe, Mig tion WAS, f by the entermarr of the wife wit the 
Deer kran the Teſtato2,the ſame was a wr wes fk if the lad Debt o 


pounds due vy. P. 


Mich. 31 & 32 Eli. In the Rings Bench. 
CCCCXLIX. Wollman ard Fics Caſe. 


Aſſumpſit. 
r Cr. 179. 


wt 
the 


Tris. 31 Eliz. In the Kings Bench 
CCCCL. Frond and Batts Caſe. 


— I debt upon a Bond upon condition to ſtand to the Award of 1.8 
the wife not 
good. 


Tic Dekendant pleaved,That the ſatd 1.5. had Arbitrated, that the 
Ir» ſhould pay to the Plaintiff ten pounds, and he ſafd he had 
pat ik to the Plaſl 

demur: Judg 


wille who received it, upon which the Plaintiff 
ment was given fo2 the Platntiff. 


CCCCLI. 7rim. 31 Eliz. In the Kings Bench. 


Grants of the be Queen Bulce to George Earl of Shrewsbury, An. 15. of her 
King of the reigh , the Difice of Earl Marſhal of England, and now came 
ful ofthe whom he had granted the Side f D cſhal of the Kings Bench 
ach e of Mat of the Ring | 
FG might be to it, becauſe the ſame is an Office incident to his Office , 
and in his power to g2zant, and that Knowles, to whom the Queen 
hal men the ſaid Office of Barſhal of the Kings Bench by the 
ttatnder of North. be removed: And a Pzeſivent was ſhewed 14% 


15 Elz. Betwixt Gawdy and Verney , where it was agꝛeed, That 405 


Michil and Hores 
Caſe. 


ſaid office was aſeveral office from the ſaid gꝛeat office, and not inci⸗ 
dent to it; And as to the C aſe of 39 H.6. 33, 34 the truth is, the ſaid of: 
fiice of Mar ſhal of the Kings Bench was gꝛanted erpeetly bythe Ouke 
by expꝛeſs woꝛds and ſo he had it not as incident to his office of Bar- 
ſhal of England: On the other ſide, there were thꝛee Preſidents ſhewed , 
firſt in the time of E. 2, That the office of the po of the Rings 
Bench was appendant to theſaid office of Marſhal ofEngland : Second: 
Iv, $R. 2. When the ſatd g2eat office was in the King , be gꝛanted 
the ſald office of Marſhal of the Kings Bench: But 20 R. 2. 
both offices were rejoyned as they were befoze in ancient time, 
and there were alſo ſhewed Latters Patents of 4 E. 4- and 19H. 8. by 
which it appeared, Chat the ſald tnfertour office had time out of mind 
been part of the g2eat office 3 And it was moved, Chat when the laid 
neat office is in the Kings hands, and the King gꝛants the ſald under 
office , f nowthts office be not ſevered from the | Beat office fo2 ever. 
Wray, It is noſeverance,fo2the chiet office is an office of Dignity,which 
may remain in the King, but this under office is an office of neceſſity, 
and the King — execute it. by which ot neceſſity he ought to 
nant it. Another matter was moved, It the Sꝛant of the King unto the 
Carl of Shrewsbury were good, becaule in it the Oꝛant to Verney of the ſaid 
under office. is not recited accoꝛding to the Statute of 6 H. 8.9. A8 16 E. 
3.60, The King ſetied of the Honoꝛ of Pickring, to which a Foꝛreſt was 
appendant,the Bayliwick of which Fozreſt he gꝛanted in fee renting 
tent, and afterwardz he gzanted the Ponoꝛ with Appurtenances, and 
afterwards the Batliff committed a Fozfeiture, and was foundin 
Eyre, the Gzantee of the Honoꝛ ſhall ſeiſe it, vet the King ſhall have the 
Rent: And here the Earl of Shrewsbury ſhall have thts office in his pow: 
er to nant; And ſo much the rather becauſe it was gꝛanted but fo2 life. 


Trin. 3 Elix. In the Kings Bench. 
CCCCLI. Michill 2% Hores Caſe. 


Mis did affirm a Plaint in the Court of the City of Exeter d- Actachmene of 


gainſt Hore fo2 twenty pounds, and upon Nihil returned, ft was 8 by cu- 
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Dennis and Saint my Willis and Whitewoods 2 
Caſe. Caſe. 


Debt. 
1 Cro.494- 


Yon eſt faftum. 


Leaſes. 
0. 45.56. 
Hutt. 105. 
Ant. 158. 
Surrenders. 


Mich. 30 & 31 Eliz. Inthe Common Pleas. 
CCCCLUI. Dennis and Saint Jonns Caſe. 


NDebt - an Obligation, againſt Oliver Saint John, and Alice his 
wife,as heir of her Father: The Defendants pleaded, Non eſt factum 
or the Father: And it was found by ſpecial Uerdic, That the Obliga⸗ 
tion was made by the Father of the Tife to the Platntiffand another, 
whereas in truth, Che Plaintiff hathdeclaredupon an Obligation made 
to himſelf only without ſpeaking of any other joynt Dbltgee,and that 
the Plaintiff as Survivo? hath . the Action, and it upon the mat. 
ter itſhall beſatd the Deed of the dant in manner as the Plaintiff 
hath declared, the Jury refer unto the Court: And the cale, 14 E-4-1.b, 
Ik thꝛee enfeoft me, and J plead, Chat two did enfeoff me and the lame 
be traverſed, it ſhall be found againſt me, fo2 the Feoffment is ajoynt 
act by them all: But it a man enfeoffeth me and two others, and they 
dye, ſo as J have all by Survivo2,inpleading Jmay ſhew the Feoffment 
was made to me alone: So 46 E. 3. 17. a. Chꝛce Joynt-tenants in Fee 
make a Leaſe toꝛ lite, and afterwards two of the Joynt-tenants releaſe 
to the third, who baings an Action of Waſt againſt the Leſſee, and the 
Mut wag, Chat e held of his Leaſe only, and the Mut was awarded 
ood. Walmeſley,This Plea, Non eſt factum, upon this matter is no god 
lea, fo2 he hath not pleaded it Reſpective as to the Obligation, but ge- 
nerally,Non eſt factum ſuum,Which refers to the Obligo? only, and the I 
ſue is not whether he made the Deed to the Plaintiff oꝛ not, but gene 
rally whether he made it a: all: Fo2 there is à difference, Nibil debet, fo 
that reters to the Plaintitt, and where he pleads Non cf tactum: Which 
Shuttleworth g2anted t See 1 Eliz.Dyer, 167. Tawes Cue, this Pleu Non cl: 
factum, hath not anyreſpec tothe Dbligee,fo2 if the Obligee bea Monk, 
and there is another who bears the name of the Dbligee,yet in thoir 
Caſes, the Obligoꝛ cannot ſafely plead Non eſt factum;but where one 1s 
ſued who bears the name of the Obligoꝛ, there Non eſt faQum ig a good 
Plea: And ſee 10 Eliy. Dyer, 279. WS. was bound in an Obligation to one 
H. by the name of 1.5. and upon that Obligation an Action was bzoight 
againſt him by the name of W.S, and he pleaded Non eſt factum, àlid c 
ſpecial matter was found, and it was ruled, that upon that Gerdi 
the Plaintiff ſhould not teco ver, but the beſt way koꝛthe Plaintiff was, 
to ſie the Detendant by the name by which he is bound,andthen if he 
appear and plead (ur ſupra) he ſhall be concluded by the Obligation: And 
the Court was clear of opinion, Chat the Plaintiff ought to have de⸗ 
clared upon the ſpecial matter. 


Hill. 31. Elix. Rot. 1428 In the Common Plcas. 
CCCCLIV. Willis 22% White woods Caſe. 


1 caſe was , That 4. was ſeiſed of certain Lands holden in So⸗ 
cage, and leaſed the ſame to 1.5. fo2 many years, and dyed, his 
heit within the age offourteen years,the wife of A. being Guardian in 
Socage leaſed the ſame Land by Judenture tothe ſame 18. fo2 years, 
if the firſt Leaſe was ſurrendz2ed , 02 determined was the Queſtion : 
Anderſon , Suttendzed it cannot be, fo2 the Guardian hath not # 
ny Heverſion capable of a Surrender, but only an Authozity giv⸗ 
en to her by the Law to take the p2ofits to the uſe of the Heir: But 
yet perhaps it is determined by conſequence and operation of Law: 
As if A. lcaſe to k. fo2 one bundꝛed years, and afterwards Rant. th 
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Norwood and Dennis 3 Green and the Hundred of I 323 
Caſe. Buccle-churches Caſe. 


the Keveriion tu C.fo2two-years,- who lealeth to B.fo2 twa years, who 
accepts the Leaſe, the ſame is not any Surrender; .fo2 a term ot one Ante. 303 
hund2ed years cannot be dꝛowned in a Heverſion fo2 two years yet the 
firſt Lealeis determined, which Periam gꝛanted: and by Windham At a 
Leaſe be made to begin at Michaelmas, and befoze that time, the Leſſo2 
makes a new Leaſe to the ſame Leſſee to begin p2eſently , the ſame is 
not any Surrender, and yet thereby the firſt Leaſe is determined, and 
ſo in the pꝛincipal caſe,whtch Anderſon gzanted,but Periam doubted of it; 
and he ſaid, Guardian in Socage hath ſuch an eſtate in the Kieverſion 
that he may enter fo2 a condittonbzoken 2: Anderſon, Che ſame is not in 
reſpect of any eſtate that he hath, but in the name and right of the 
heir, and not by reafon of any Keverſion. 


Trin. 31 Eliz. In the common Pleas. 


CCCCLYV. Norwood and-Dennis Caſe. 


Na Quare Impedit by Norwood agatnſf Denni, the ſite. was; . N eu, 
vowſon was appendant to the Wano? of O. oꝛ in ad the Jury 
wind that it was appendant, and further faund, that che? cent'Þ 
right,anv title to pꝛeſent, ta ſhe had ted at ina 1a Jp Jan- 
ces. Anderſon and Feriam Juſtices, It it appearethuntothe Court upon 
the pleading,that the 1 the Ki title to — he Court ſhall award 


a Wait tothe Biſhop fo2 the Ring, but here appeareth no title foꝛ the 
the Queen upon the pleading, but only upon the Aer dia ſo as the one 
part 02 the other may anſwer to it: And becauſe the Jury have found 
fo2 the Plaintiff,the title found fo2 the Queen ſhall not be reſpeced , 
but as a meer Nugation and Surpluſage,fo2 the ſame was out of their 
Iſſue , and their Charge, and it is no moe then tf one comes 105 

Court , and intoꝛms us of any title fo the Queen „there the t 


ought not to regard it. | 
Trin. 31 Eli. In the Common Pleas. 


CCCCLYI. Green and the Hundred of Buecle · churches Caſe. 


N an Action upon the Statute of ÞuyandEry, the Cale was, Chat 48on upo 
I Green did deliver a certain ſum of money to a « the the Stare of 


lame (amongſt other things) in his Ca age of J 
twelve years with the Cart time in 
e Inn, and afterwards went his way, and be to 


Cart, the Cart was robbed and the money 
Huy and Cry, and came unto a Juſbice af 
crainine him, but he would not, but t 
to be examined, wherefoze Green hi 
be examined, and ſo was, and after war 


cr of the goods 
pole to enable t 


at all: 
might have an Action upon his Caſe framed 
27 Eliz.againft the Juſtice 0 


"Is 


— Foſter and Wilſon againſt 
Caſe. Mapes. 


Debt 


Exc 
though tt be the Covenant of the L 


But Windham doubted of it, becauſe the Juſtice of Peace is a Judge cf 
Reco2d, and fo2 ſuch thing as he doth as Judge, no Action fleth : Co 
which it was anſwered by Periam and Ancerton , Thar the Cranunat: 
on in ſuch cale is not made by him as Judge 02 Juttice ot Peace, but as 
a Yiniſter appointed toꝛ the eramtnation by tye Statute, &c. 


Trin. 31 Eliz. In the Common Pleas. 


CCCCLVI. Stevinſon Caſe. 


N Debt upon a Bond, the Condition was, That whereas the ]Ilajn- 
tiff had covenanted with the Oefendant, that it ſhould be lawful fo! 
che Defendant to cut down god fo2 Fire-bat and Hedge; bot without 
making any waſt,o2 cutting moze than neceſſary : Andthe 12laintiffa(, 
ſigned he each in that Covenant (which is in truth the Covenant of 
the == that the Defendant had committed waſt in felling uod, 
&c. And the Condition was to — 1 all Covenants and Agzeements: 
And Exc was taken becauſe that the Condition ought to extend 
but unto Covenants to be perfozmed on the part of the Leſſee; but the 
eption was not allowed, fo? it is the an of the Leſſee, al- 
2,the Plaintiff. 


Trin. 3x Eliz. In the Kings Bench. 


CCCCLVII. Foſter and Wilſon againſt Mapes. 


ſter and Wilſon bjought an action of Covenant a 
declared, That by certain Andentures of Articles,ft was anzced 
betwirt the ntiffs and the Octendant,whereof one part was lealcd 
with the (cal of the Defendant, and the other with the ſeals of the 
Plaintiffs, that whereas the Defendant had leaſed to ” laintiffs 
the Parſonage of B,he covenanted, That he would keep the Plaintiffs 
rmleſs concerning the ſame againſt one NB: And declared further 
bat the laid N.;. had entred upon them; And that at the time of the 
making ofthe Jndentures, he was Parſon of B. The Defendant 15 
leaded Non eſt factum, und it was found by ſpecial Aerdia, That the De- 
fenvant ſealed one part of the Jndentures, and that one of the Plain⸗ 
tiffs only ſealed the other part: Exception was taken to the Oeclara- 
tion becauſe there is not ſet fozth in it any ſufficient bzceach,fo2 when the 
Defendant Covenants to ſave the Plaintiffs harmleſs again B. the 
ſame is to be intended of a lawful Eviaiont As in Putrenhams Cale, 1; 
Eliz.Dyer, 306. But if the Covenant had been, That the Teſſee ſhould 
peaceably enjoy the Term, fine cjectione & inter ruptione alicujus perſon , 
upon anunla entry of a mong vocr.an action lieth: See 16 Elz. 
Dyer, 328. And here the finding of N. B. to be Parſon at the time is tu 
no purpoſe : And there is not layed any 1 — title in N.;. but only 
by implication , fo2 it might be that the Parſon had leaſed to the 
Defendant rendzing Kent with clauſe of re-entry , and the Parſon 
had entred fo2 the Condition bzoken , and the Plaintiffs ought to 
ve ſhewed, and not generally, that he had entred, and that he 
was Parſon : Allo it is layed , That N. B. was Parſon at the time 
of the Entry, but it is not ſhewed, Entry, which may be taten, 
Parſon at the time the Plaintiffs entred by virtue ofthcir 

and not when the ſald N. B. entred upon the Plaintitfs: Alſo rhe 


ainſt Mapes, and 


- Plaintiffs have not declared, Chat they had entred by fozce ofthe Leaie 


afoꝛetald 


—— 


— — — — — - 


Mlarſhes 325 
Caſe. 


atoeſatd, and if not, then they cannot be ejeded.c.and then no bꝛeach 
of Covenant. Pudſey contrary, We have declared, that the Par ſonage 
was demiſed to us, and that N. B. being — hath entred; and the 
Necod was read. i. That where the Oefendant had dennfed to the 
Plaintiffs the Parſonage of B. Jt was agreed, That the Oefendant 
_—_ ſhould keep harmleſs the Plaintitis and the Pꝛemiſſes againſt 
NB. fo and concerning omnibus pertinentiis , &c. Tankeld, The bꝛeãch is 
well laid, and the woꝛds of the Covenants amount to as much, as 
if he had (atd, that he would keep them from all interruption; and 
the difference is, when the Covenant is general, i. keep harmleſs, gc. 
the lame doth not extend but to a lawful interruption ; but when it 
ts ſpertal againſt ſuch an one, there it extends to any interruption 
whatſoever. Gawdy Juſtice conceived, That the bzeach of Covenant 
is well lald, i. that N. B. hath entred upon them, and removed = t Tnft.384, 


and be it by mong o2 by right, the ſame is a breach, fo2 he hath not 
kept harmleſs the Plaintiffs fo2 the pꝛemiſſes and p2ofits of them, 
againſt N. B.2 E.4.15. A Bond was endozſed upon condition, That the 
Dbligo? ſhould defend to the Dbligee fo? ſuch a * Land where⸗ 
of he had befoze enfeoffed him; It was holden, t if a ſtranger 
oufteth the Dbligee, without any Title, the Bond is fozfeited by 
reaſon of the wozd (Defend,) And although the Plaintiffs have not laid 
in their Declaration, that thep have en rep.the ſame ts not material ; 
fo? it is not the point of the Acton, Fenner Juſtice canceived, That the 
difference put at the Bar betwirt general Covenant and ſpectal, is 
good Law, and that in caſe of ſuch a ſpecial Covenant interruption 
without Title gives an Action : but be conceived, that becauſe it is 
not alledged that the Plaintiffs had entred, that there was no beach 
of Covenant. See 9 Eliz.Dyer 257. Wray,The words of the Covenant 
do amount to peaceable enjoying during the Term, and ſo to an in- 
terruption without Title, Fenner, 18 E.4.27. A. is bound to B. to ſave B. 
harmleſs from an Obligation made by the Plaintiff to one R. if R. 
affirm a plaint of Debt againſt the ſaid-Plaintiff upon the laid Bond, 
the Bond of A. is fozfeit; but here the Jlaintiffs cannot be harmed, 
fo2 they have not entred. Gawdy, The concluſion of the Declaration 
is, That N. B. entred upon the ponts and removed them, ſo as Yep 
could not take the p2ofits thereof; ſo it is implied, that the Plainti 

had entred, and afterwards Judgment was given fo2 the Plaintiff. 


Trin. 31 Eliz. In the Kings Bench. 
CCCLIX. Marſhes Caſe. 


Mz Executoꝛ of one Nicholſon, bzought a TUrit of Err02 to cee by Exe. 
reverſe an Outlawzy in Felony had againſt his Ceſtatoz; the cen to re. 
Crrv2 aſſigned was plain; but it was moved, that this Crit of Er- © == Ac 
toꝛ would not lye. Gawdy, The Action will 5 lye, ko; 1 Outt rege. 

, Owen Rep.1 47. 
cauſe this matter ought not to be objected againſt him, fo2 the Execu⸗ ne. 
toꝛ may have this Action as well as the Heir. Fenner e, (Aahere 


7 Aſſiſe againſt Tenant and diſſeiſo? 
rit of Erroz, and the reverſal by the 


ray ſaid, we 
ing to know if 


326 __— 
Caſe. 
The Erro2 aſſigned was, That the Exigent ified foꝛth into London 
and the Sheri returned, that he had pꝛoclatmed the party de Com. in 
Com. quouſque, cc. where-he ought ſay, de Huſtingo in Huſtingum, and that 
was holden by the Court clearly to be Erro2; and afterwards at 
another day it was moved by Coke, That a man attatnted of Felony 
could not make Erecuto2s, fo? he is dead in Law, and as Bracton ſatth, 
ſolus Deus facit Hzredes & homo nominat Executores ,, und therefoze the Heir 
only ſhall have a Writ ot Erro2t alſo an Erecuto2 cannot have a 
- QUrit of Erroz,but only upon a Judgment given in a perfonal Action; 
but this Attainder is a thing ot a higher nature: as where a Woman 
poyſoneth her Husband, the Heir ſhall not have an Appeal,fo2 Wurder 
is changed ints Treaſon, and that offence is a thing of a higher na 
ture; (o this Attainder is of a 17 nature than in the perſonalty, 


Allo it may-be miſchievous to the Heir, foꝛ the Executoꝛ may foꝛth 
with bꝛing and purſue his Writ: of Erroz, by which the Judgment 
hall be affirmed, and ſo the right of the Þeir ſhall be bound; 
alſo when E is t to reverſe an Dutlawzy of Felony, 
a Scire facias to be ſued. againſt the Lows mediate and 
immediate, which cannot be here at the Suit of the Erecutozs : alſo 
it was found by Enqueſt of the Cozoner, that the Teſtato? fugam feci, 
ſo that thereby if he had been acquitted, he ſhall loſe his goods, and 
then the Executoꝛs have not any reaſon e this Writ of Erroz; 
but (ee 11 H. 4. Error 31. C Ererut [ 

of an 1 


Executo 
cg en 
milchtevous 


ato? notwithſtanding; and alter ⸗ 
wards the Outlawꝛy was reverſed accowingly. 


Trin. 31 Eliz. In the Kings Bench. 
CCCCLX. Truſſels Caſe. 


Habeas corpus. * uſſel was removed out of the Counter ef London by Habeas corpus 
RE ee ee Ten ny 
0. 213, : . 5 n n 
— Doe) Aud Joods Mae, + and alſo his life was not his 
2 Iz 10 ' | 
... 
e ofthe Cour as to the Execution he ought not 
rged;fo2then the party ſhould lole his debt fo? eder;vut as - 


Fxecutions. * it 


Poſt 3 29, 330; to be 


—_ Beal auf Cares 
Caſe. Caſe. 


the other anions, it was oye opinion of all the Juſtices , that Truſſel 
ought to be diſcharged of them; fo2 a man fo attainted ought not to 
be put to , ng] taken in Execution, and ſo are all our Books; 
And they ſaid that they had conferred with the Juſtices of the Com- 
mon Pleas, and with the Barons of the Exchequer; which were of 
a contrary opinion in thts caſe upon the very matter, and not upon the 
manner of the pleading ; but yet we will diſcharge our Conſciences 
as we have done, fo2 there is not auy "Bok _ us, Egerton ſtetit 
ſuper ſemitas antiquas , AND at laſt it was awarded, Chat Truſſel ſhould be 
diſcharged of all Actions bꝛought againſt him. 


rin. 31 Eliz. In the Kings Bench. 
CCCCLAI. Sovers Caſe. 


oy and others were Jndicted upon the Statute of 8 H.6.of fo2cible ments 
Entry, becauſe they had expulſed one A. out of his Land, and dit upon the Sta- 


lelſed the Mayoꝛ and Commonalty of London, who were in Keverſion, * ,s . 


and the ſame being removed hither,Reſtitution was pꝛayed thereupon, 
and Whire fo2 the City, who was in Reverſion; and the Leſſoꝛ pꝛayed 
that no fKeſtitution might be, 02 thep ad let the Houſe to another, 
and that he who had p2ocured t . claimed in by a Cuſtom Reficurton. 
of London, That the Erecuto2 of the laſt Termoz ſhould not be put “8 
out, if he ſhall give as much fo2 it as any other whereas in truth! 1 
there is not any 1 and fo2 that cauſe the Aeſtitution was 

- AAt 4 a Ft7- 15 3 

made to him in the , „ £02 

who is difſeiſed ſhall be reſto2ed, and then the Leſſesmay re-enter. 


Trin. 31 Eliz. In the Kings Bench, 
CCCCLAIL Beal and Carters Caſe. 


the Plaintiff bzought a Child of the age of fir years, and not a- Samen. 


incndidlr, without keeping 02 nouriſhment, to the danger and defer 32 
tion of the Child, & contra pacem, fo which the Defendant being Con⸗ 
ſtable of the ſaid Pariſh arreſted the Plaintiff, and put him in pꝛiſon 
until he did agree and ——— to carry the Child from whence it 
came, upon which the 

that the Juſtification was god 15 every Subject might do it, a fortiori 
a Conſtable ; and it in this caſe t 


was taken to the 2 N 
naming him, and he ought to ſay Quendam infantem ignotum; but that Antes 56. 
Exception was not allowed. Another Exception (ibidem relinquere in- 

rendiſſer) but he doth not ſlay, that he did depart from it, and then his 

meaning is not traverſable, o2 ifſuable, o2 to be tried by Jurozs. See 

22 E.4.45. Gawdy Juſtice, Jt was a great offence in the Plaintiff, but 
the ſame ought to be puniſhed accozving to Law; but the Conffable 
cannot impnſon a Subjec at his pleaſure, but accozding to Law, i. to 
ſtay him and being him befoze a Juſtice of the Peace to be there era- 
mined, Wray, if the Defendant had pleaded, that he ſtayedthe Plain- 
tiff upon that matter, to have bzought him betfo2e a Juſtice of Peace, 
it had been a god Plea, Fennor, The juſtification had been good , 10 


hurch of W. & cundem ibidem relinquere voluiſſet, & Oven Rep. 98. 


328 Cole and Walles? Bond and — 
Caſe. Caſe. 


the Defendant had Pleaded, that the Platntiff refuſed to carry away 
the Child, ſo all the Juſtices were of opinion gant the Plea 3 but 
they would not give Judgment by reaſon of the ill Example, but they 
left the parties to compound the matter. 


Paſch. 33 Eliz. In the Kings Bench. 
CCCCLXAII. Cole and Walles Caſe. 


— Nan Ejc&tione Cuſtodiæ the Plaintiſf declared, that 4. was ſeiſed of 
«pon a Copy. 1 the Yano? of D. within which Mano are diverſe Coppholds of 
hold Eſtate. Inheritance; and that the Cuſtom of the Bano? is, that if any Copy: 
1 Cro.2:4 Holder of Inheritance o ſaty Manoz dieth, his heir within the age 
of 14 years, that then the Loꝛd of the Manoꝛ might — the cuſtody 

of his Body and Lands to whom he pleaſed ; and ſhewed, that one 

Clevertie a Copyholder of Inheritance of the ſald Manoꝛ died, his ſon 

Hob 215- and heir within the age of 14 years, upon which the Lo2d of the Ma⸗ 
Dye: 392,393- n committed the cuſtody of his Body and Lands to the Plaintiff, 
and the Defendant did eject him, and upon Not guilty it was found 

fo? the Plaintiff. Jt was moved in arreſt of Judgment, That this 

Action would not lye upon a Copyhold eſtate , Quod tota Curia conceſſit; 

and yet it was ſaid,that an Ejectione firme liet n a demiſe of Copy. 

_ Land, by Leale of a Copyholder himfelf, but not upon a demiſe 

22 Loꝛd of the Copyhold, fuit conceſſum; and afterwards the 

was moved on the Plainti nth and it was ſald, That this 


was but an Action upon the Caſe, in the nature of an Exfione firme, 
and this intereſt 8 not granted by Copy, but entredonly into the 
Court Koll : ſo it is not an intereſt by Copy, but by the Common 
Law, fo2 the wozds ate, Quod Dominus commilit cuſtodiam, &c. and dot 

not {ay in Curia; and afterwards Judgment was given fo2 the Plainti 


Trin. 33 Eliz. In the Kings Bench. 
CCCCLXIV. Bond and Bailes Caſe. 


—— Bu brought a Scire facias againſt Bailes, Adminiſtrato2 of one L. B. 
ſatioficd before upon a fiecovery had againſt the Inteſtate in Action of Debt. The 
z Statute. Yekfendant pleaded, Chat befoze the (aid Judgment given, the Teſta- 
+ Len.370, ton did acknowledge a Statute Staple to one C andthat the Don 
Koll-926- was not paid in the life of the Teſtato2 no2 after, and that they ave 
not in thetr hands any goods of the Jnteſtate beyond what will ſatil- 
fic the ſald Statute ; upon which there was a demurrer in Law. And 
Coke argued, That the Bar is not good, foz here is not pleaded any 
Crecution upon the Statute, and then the ment , Statute 
— 1. things ot as high nature; that o h Execution is ſued 
ſhall be firſt ſerved; and if this Action had been bought upon a Bond 
the Plea had not been good: fo2 although that Brian ſaith, 21 E. 4 
That Recogntzances ſhall be paid by Executoꝭs befoze Bonds , yet 
that it is to be intended when a Scire facias fs to be ſued upon it, other- 
wiſe not: And 415.8. in a Scire facias upon a Judgment fully adminiſtred 
at the dayof the Writ brought is a good Plea; by which it appeareth, 
That if the Executoꝛs had paid the Debt upon the gation befo2e 
the Crit bought, it had been our. Dee 12 E. 3. Executors 7 3. In d 
Scire facias upon a Judgment in Debt given againſt the Teſtato?, 
Enqutry ſhall be what goods the Executos had 1 Scire facias: 
and he ſald, it was moved by Anderſon, 20 Elrz. in this Court. In _ 
u 
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upon a Bond 1d againſt Executoꝛs; the Defendant pleaded tt 

Ee ſtatoꝛ was indebted by Judgment to A. and that they eme = = 
n to ſatisfie the ſame, and it was holden no plea, i ot that he 
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not dead, and although as yet the Plaintiff cannot have any Erecu- 
tion againſt the Defendant,yet here is a poſſibility to have Execution, 
if the Defendant get his pat don: As a man ſhall have Warrastia Chartz 
although he be not impleaded, and yet cannot have Execution, but 
there is a poſſibility to have Execution, 22E. 3 19. A Rent granted to one 
in Fee upon condition, that if the Gzantee die, pis heir within age. that 
the Kent ſhall ceaſe during the nonage, the G2antee dieth, his heir with⸗ 
in age, his Wife brought Dower p2elently and recovered,and pet ſhe 
cannot have Execution, but yet there is a poſſibility to have Execution, 
viz, Upon the full age of the heir. Coke contr.By his Attainder he hath 
loſt his Gwds, Lands, Life. Degree, fo2 he is now become Terrz filius, 
and he cannot dzaw bloed from his Father, noꝛ affo2d blood to his Son 
02 15 poſterity, as he hath neither Ancefto2 no2 Heir ; and as to the 
ollihility the ſame is very remote, fo2 the Law doth not intend that 
be ſhall be pardoned ; and ſee 6 H.4 64. A man committed a Felony, 
and afterwards committed another Felony, and after is attainted of 
one of them, he ſhall not be put to anſwer to the other ; but if he 
obtain his Charter of pardon, he ſhall anſwer to the other. See alſo 
10 H.4-227.tit.Coronz.Popham Attozney General; The Oetendant ought 
to anſwer , foz none that{ have II. bis own wong: 
laintiff is made 22 — endant the UArit, it ſhall abate becauſe 
is own Act ; but here Trealons are fo heinous, that none ſhall have 
eaſe,benefit, 02 diſcharge thereby: And if the Defendant ſhall not be 
put to anſwer until he haty his pardon, then the Agion is now ſul 
＋ and an Action perſonal once ſuſpended is gone fo2 ever; and 
e cited 29 E.3. Gi. in the Book of Aſhzes, where it is ſaid by Sharp, Exe: 
cution upon a Statute may be ſued againſt a man attainted; and he 


— — 


ꝙ— — 


Execution 2- 


aint a person ll d, Chat if the Enemy of the Ring comes into England, and becomes 
Atrainted. bounden to a Subjea in twenty pounds he ſhall be put to anſwer, not⸗ 
withſtanding that intereſt that the King hath in him. Harris Serjeant 


tothe ſame intent, he conceived by 33 H. 6. 1. That Traitoꝛs are to 

anſwer ; fo2if Traitozs weak the Goal, the Goaler ſhall anſwer foz 

8urchet; Caſe. the it eſcape, forthe Goaler hath remedy againſt them, contrary of the 
Kings Enemies; and he cited the caſe of one Burcher, who being at- 

tainted of Treaſon ſtruck another in the Tower, fo; which notwith: 

ſtanding his Attainder he was put to anſwer. Egerton Soltcitoz Gene- 

ral: And he ſaid, That the Action is not ſuſpended; but in as muchas 

every Action is ufed to recover a thing detained, oz to ſatisfie a wong, 

if it can appear that the party cannot be ſatisfied accoꝛding to his 

caſe he ſhall not pꝛoceed: And in this caſe the Plaintiff, if he ſhould 

ance 213- obtain Judgment could not have Erecution by the Common Law, 
fo? 'F hath no Goods, no2 by the Statute of Weftm. 2. by Elegit, for he 

hath no Lands, no by the Statute of 25 E. 3. by his body, fo? it is at 

the Kings pleaſure, and then to what purpoſe ſhall the Plaintiff (ae; 

Reguls. and it is a general ule, in all Actions where the thing demand- 
ed cannot be had, o2 the perſon againſt whom the thing is demanded 

cannot yield the thing, that the TWrit ſhall abate : As in a Writ of 

Annuity by Gzantee of an Annuity fo; years the term erpireth, the 

avarement of TUrit thall abate; Tenant in 1-4 tail dings Waſt , and pendant 
2 the Writ his iſſue dieth, the Crit ſhall abate, cc. 2 E.4.1. A man Dut- 
lawed of Felony pleaded in diſ aſfirmance of the DOutlawzy, and yet 

he was not put to anſwer until he had his pardon, and then he ſhall 

anſwer: And as to the Caſe of 33 4.6. 1. Jt doth not appear that the 

Traitozs were attainted, and then there is god remedy enough: And 

Burchers Caſe cannot be reſembled to our Cale, fo; although that by the 

Attainder the body of the party might be at the Kings pleaſure, yet 

his body may be puniſhed fo; another offence , fo2 the example of 0- 

thers. And ag to Treſſels Caſe, who in ſuch caſe was put to anſwer, I 

grant it, toꝛ he concluded Judgment tf Agion, and fo admitted _ 
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I yerſon able to anſwer, and then it could not be a good plea in Bat. 
430 in Ognels Cale, the Retozn of the Sheriff ſhall bind them, fo2 


Pooceſs again 
ought to have returned cial matter without 
this: general _ party w nd them, and by that he 
to lay 
diſabling of the Oefendant ; but he infozms 
is not a nerton able to anſwer to the Plaintiff, 


n, but 
Cum in which the wꝛong is ſuppoſed, oꝛ againſt m ut 
t me nga in c n 

the ther Caſes he ſhall 


upon Tenant fo life, and di ſeth him, the ſame is a good Seiſin, man all rake 
upon which he may have a Writ of Kight, Littleton 10 K E. 3. Droit 30. advantage of 
Ind yet this Seiſin was by wong. And there was a Caſe betwirt his ov= wrong. 
Marbery and Worral in the Exchequer, The Leſſoꝛ entred upon his Leſſee , and. 
fo2 life, made a Feoffment in Fee with clauſe of e-entry, the Leſſee 


the Leſſoꝛ at the day came on the Land and demanded 
{ n the 


ch was not paid; it was ſame is a good de- 
Kent any pet he is a Treſp to the Leſſee. And in 
n 
paramount 
and the 6 mont now 
ind the inan wu al * 


the Caſe 16 UHH. 7. 10. A Scire facias Qutof a Fine was bzought againſt an 
abbot, by which Fine the Predecefſo of the Abbot granted to find a 
2 eſt to ſing Pals in ſuch a Chappel, #c. and the Abbot pleaded, 
ADH Aarti 
a re; an 

laintiff,that tozaſmucþ as the Covenant is conteſſed, that Judgment 
de given, but that Execution ſhould ceaſe until the Chappel be re- 
hlt; but it was not allowed, fo2 this is a good Bar fo2 the time, 
and no Judgment ſhall be given, fo it ſhall be in vain, foꝛ it cannot be 
\reruted becauſe there is no Chappel, and it may be the Chappel ſhall 
_— built again: And ſo in the pzincipal Caſe, c. It was ad- 


Tris. 33 Eli, In the Kings Bench. 
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1 a Dzobibition betwirt Knightley and Spencer, The Caſe was, That Prohibicion. 

Ph. Abbot of Eveſham, and all his Pꝛedeceſſoꝭs time out of mind, xc. Mer: Rep. 528. 

were ſeiſed as well of the Rectozy inpꝛopnate of B. in the County 2 

v. and alſo of the Bano2 of B. in the ſame Pariſh, cc. until the 

diſſolution of his Pouſe ; and that by reaſon thereof the ſatd Abbot 

and all the Predecellons had holden the ſaid Wano2 diſcharged of 

vayment of CTithes until the diſſolution, #c. and d the of 

the Statute of 31 4.8. And that the ſaid Abbot did ſurrenver ; 

ſeſſions ok the (aid Houſe to the Ring, and that the King beld 

uchargedof the payment of Tithes; and that afterwards the King 
anted unto the Anceſto2 of Knightley the ſaty Manoꝛz, and ough 


Alceſto2 of Spencer the ſaid Hiecto2y, and al h the Plaintiff ought 

de jure tg hold the ſaid Yano? Diſcharged * ithes, yet hen n. 

dant ſued him in the Spiritual Court, ac. To which the Defendan 
Au: confeſſing 


Tee Spencers} 
Caſe. 
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Unity of poſ- 
ſeſſion a diſ- 
charge of 
Tithes. 


N hartes and 
Mrleys Caſe. 


an the Ampzopuation,pleaded,That the ſald Abbot was ſeiſey, 
ut fupra ; but that befoze the making of the (aid Statute of 31 H. 8. 
the tao Abbot demiſed DecimasReCtoriz — . one Spencer fo? 70 pear, 
who made the Defendant his Executoz, and died, and that at the 
time of the ſaid Demiſe and diſſolution of the (ati Abby, one Goodman 
and others were poſſeſſed of the poo Ret the year 1585. which 
was the year befoze the Suit began in the Spiritual Teurt, and that 
at the time of the diſſokution he pald Tithes to? it, and now the Plain. 
tiff refuſeth to pay. cc. abſque hoc,That the Abbot and his P2edeceſſo2g 


held the ſaid he Plain of the payment-of Tithes time out of mind, | 


upon which the Plaintiff did demur in Law, Coke,fo? the Dlatntt 

T this Unity of poſſeſſion is a diſcharge within the Statute of 
H s. thewo2ds of which are, That the King and his aſſigns ſhall 
ve and enjoy the Lands dilcharged and acquitted of Tithes, ag 
eely as the ſaid Abbot held the ſame at the day of the diſſolution: 
And ſee befoze, whereas divers Abbots were acquitted and difchargey 
of, and fo2 the payment of Tithes ; fo2 the Statute doth not intend 
areal diſcharge, asby compoſition 02 ſuch manner, which is not here, 
but only a nſion, which is not any diſcharge in Law and yet in 
11 e oꝛdinarily, an actual diſcharge is underſtood, 9g 
I nd by Obligation to diſcharge one ofſuch a Bond it is not 
endugh to pay the mony, but J ought to p2ocure an actual Diſcharg: 
where it is put generally, but where it is put ſecundum quid, ag it is 
here referred tothe Diſſolution, a ſuſpenſion is a Diſcharge intended 
in the ſaid Statute ; but where the Statute is indefinite there an 
actual Diſcharge is underffs0d , but reſtrained to a time a ſuſpenſion 
ſufficeth, and truly it is a diſcharge within the intent of the Statute ; 
fo2 if the Statute hall be intended of an abſolute diſcharge, and a 
in Law only, the Statute had been ſuperfluous , fo? the 

; fot without ſuch pzoviſion the King and his 
Aſſigns held diſcharged from payment of Tithes. But the makers 
of the Statute knew well enough. that the Abbot might have ſuch dil 
charge by divers means, and it be infinite fo2 the party inter- 
elled to enquire-of them all; and therefo2e they did enact bꝛieſiy, Chat 
if at the time of the difſolution they were in any manner freed of pay- 
ment of Tithes the ſame - be ſuffictent, and ſo here is not any 
wong unto any,fo2 the P had all as he had befo2e, and the ſame 
is like to the caſe rt Wharton and Morley, 7 Eliz. in the Exchequer, 
the Repoꝛt ot which Mr.Plowden communicated unto me, and it was 
upon the Statute of 1 E6.cap.14. of Monaſteries, That all Gzants made 
to the King byany Pꝛovoſt, Governour,tc. of any Manos, c. ſhall be 
od, cc. and the Cafe was, That a Pꝛebend of the Church of York 
urrendꝛed to the King, but the Surrender was never enrolled, and 
vet adjudged god upon the Statute; fo? if it was a lawful Surren- 
der the ſame had been good of it ſelf, without any atd of the Statute 
which was made to ſupply inſufficient aſſurances, and ſo in our Cal? 
fo2 the cauſe afo2eſatd, and it ſhould be injurious to d2zive the Jury to 
enquire of the manner of the Diſcharge, if it were by compoſirio! 
upon the foundation, 02 by diſpenſation of the Pope, as Cilterc. Tem- 
plarii: And here the Plaintiff hath declared of an Impꝛopziation befo?e 
time of memop; and fo betoze the Council of Latcran, which was 
within thoſe 400 pears; and 25 Elz. there was a Suſſex Caſe, where the 
Plaintiff declared as here, but they would not p2oceed ; and ſet Due. 
10 El. 277, 78. The 122102 of St. John hath pꝛiviledge from Roms that 
he ſhall not pay Tithes fo? any Land quas propriis manibus aut 1 — 
cxcolant, but their Färiners have paid Tithes'; and it was holden, 
that in the hands of 95 Farmers Tithes ſhould be pald, but after 
the Cerm ended the Patentee ſhould hald diſcharged, ſo as the Sta. 
tute hath a favourable conſtrua ion upon this point, Now it is 
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if the Leaſe of the Keao2y by which the Detendants claim be goed 63 
not, and then admitting that Tithes are due in this Caſe, vet t Kits 
Leaſe be void he ſhall not have a Conſultation, eſpectafly if it —— 
eth upon his own = Soap 25 it was holden in a Hampſhire Cale 
Sutton und Dowze, which (ce 


ought upon 
ſerved accoꝛding to the Statute, Judgment was arr 
= a the Statute be 
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2 & occupatione t Goodman and others; but he did not ſhew b wen 
Difleiſin 02 Leaſe — 9 other Title, æc. Buckley contrary, In e 
25 his unity ot poſleſſt on 1s not any diſcharge of Tithes by t 
laid Statute 3 and as to the Caſe cited befoze, of ; H. 7. 12. where Te. 
— in tail of a Kent entrethupon the Tenant of the Land, now is 
the ent — 11 then after when he makes a Feoffment in fee, 
t the Rent is extinguiſhed, which was but ſuſpended 
7 time of the Feoffment ; and therefoze ſome have holden, that 
after ſuch Entry he makes a Leaſe fo2 life of the Land, that his dent 
N utterly gone in perpetuum, fo2 by the Livery all paſſeth 
out out of which he ſaid cannot be Law, and ſo it ſeemed to Gawd 
Juſtice,T n ſuch Feoffment with warranty he could not vouc 
as of Land 115 ed of the Kent 118 as of Land diſchargey 
1 — which p2oves that the ſuſpenſion is not a 
fo2 177 Wag as 11 — befoze the Feoffment, and diſchargey 
ſo ſuſpenſion is not a diſcharge, a fortiori in the 
Tithes, ir in in the caſe of Common, and Rent, although they 
are ſuſpended ſo as they cannot be actually talen, yet they are to ſome 
intent in cfle : as where Lands holden of other Lo2ds are in the hands 
of the fo2 Primer ſeiſin by reaſon of P rogative, and during ſuch 
ſeiſin of the King the Lond gets ſeiſin, the ſame is a good ſeiſin not- 
12 it was lulpended fo as he could not diſtrain: 2 
Land damages as to the nent out ot᷑ the Land 
—4.— eretbre the rent in ſome ſozt is in eſſe, and a multo — 
is a thing of —— a in eſſe, but goes with 
ay —1.— by unt ton ſhall not be ſuſpended, 
225 bath liberty of Barren nin the Lands of another entreth 
Land, the Warren is not A = 32 Feoffment of the 
8 — in this Caſe upon the matt ng the unityof 
thes were pald, although not — Allo the Abbot 
Aber an Parton a B. and the Land as 5: lathe therefoze 
uential, fo2 ag T Tithes were always in efle, al not taken 
in the manner, as Tithes commonly are but by way of Retainer, 2: 
865 t of Annuity is bzought againſt a Pio, and it appeared, 


io and his Succeſſo2zs have uſed to pay the Annuity as 
— 55 only, and not — there toe the CUrit was abated, 
Dee 14 10 H. 72 HL an Action of (aſt: Bracebridges Caſe, 
14 Eliz. Plowd.420. put by Catiline, I the Parſon,Patronand 
©Dwinary make a Lek IT _ and — <3 4 e becomes 
there Incumbent, the Term is not exti f02 he hath the Term in 


ee e inheritance in the igt dt Nee bs Br 
30 H. S. Dyer 4 = on „and after leaſeth his Par- 


Band not as Pziozs, which Parſonage was appointed to 
w time out of mind, and in oe ve CUrit the Defendant was 


ſonage,he thes norw canding this uy; and 
as to the reaſon - — - ſide, TI ary Mite harge of Tithes 
be not 1 by the Statute, but outy ly a barge in Law, the 


— be in vain, the ſame is not ſo; foi te Abbot had 


n of Releaſe 02 Compoſition, fo the Monaſtery 
being diſſolved the Appꝛo n had been good, if LA been 
naten by the Statute, and "then the Keleaſe and Compoſition 
» and the King ſhould not take advantage o it but 

cannot be this ban ns as to Whartons Caſe befo2e cited, the ſame 
mnt arty ween holden pon l Statute of 18 Eliz. of 

Infant maketh a Leaſe to the King, the 

ame i807 wh not made good by the Statute , fo2 the ſald Statute extends 
to imperfections in circumftances — not in ſubſtance. And 
the Leaſe be not good, yet auſe the mt er of the ſur- 
is naught, although our Bar be naught.a onſultation ought to 
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5; granted, allo our Leaſe is well pleaded, and if ſuch defe q be in it, as 
hty been objected.the ſame ought tocome in by Plea on the other ſide; 
and it is not like Heydons Cale, koꝛ there it was found by ſpectal Uerdict, 
no2 to Cromwells Caſe, where ſuch deked was in the Occlaratton , and ſo 
no giound ot Action; as to the Traverſe it is god enough, as if ſpecial 
Saitardy be pleaded againſt one bon befoze the marriage , and ſo Ba- 
ſtard, the other party ſhall traverſe generally the Baſtardy,and not the 
ſpecial matter.but foꝛ the pzincipal matter,i.this unity ot poſſeſſion, di⸗ 
vers rules have been. 5 Ela. in the Common Pleas, the Caſe was, An 
Jbbot had a Bano2 within the Pariſh of D. and a Compoſition was 
made betwirt the Parſon of D. and the ſaid Abbot, that the Parſon 
ould have yearly certain Loads of Mond, out of thirty Acres of 
the atv Manoz, fo2 , and in recompence of all the Tithes of Wd 
there, afterwards the Darlonage was app2op2tated to the ſaid Abbot, 
and afterwards the houſe was diſſol ved, and the Wano2 gꝛanted to one, 
and the Keco2y to another, and it was holden, That the po2tion of the 
Cithes was removed, foꝛ he had them, ſcil. The Bano2and the Tithes 
in ſeveral Rights. And Manwood Chief Baron, and Periam Juſtice, to 
whom a Caſe depending in the Chancery was referred concerning the 
diſcharge of Tithes by unity of poſſeſſion , delivered their opinions; 
Chat — — Unity is not any diſcharge within the ſald Statute, Jt 
was adjozned. 


Mich. 32 Eliz. In the Kings Bench. 
CCCCLXVIIL Hoskins and Stupers Caſe. 


IN an action hen the Caſe,the Plaintiff declared, That whereas the Amel: 


laintift had tothe Oetendant 1000 couple of F 
tv the uſe of the Defendant,and in conſideration that he ſhould ſhip , 
and ſhould bang and carry the adventure of them from Brittol,in 
of Saint Lucar and ſhould carry back again the value of the ſaid Fiſh ta 
London oz Briſtoll ſecundum uſum Mercatorum, The Defendant did pꝛomiſe, 
that upon the arrival of the ſaid Fiſh , in portum of St, Lucar,he would 
give tothe Plaintiff 112 l. and ſald, that he arrived with the ſaid Fiſh , 
ad portum Of St. Lucar, and that afterwards he arrived with goods of 
the value of the (aid Fiſh, ad portum of London, ſecundum uſum Mercatorum, 


Jt was holden by all t Judges, that in portum,and ad portum ig all one, — ot 


as the Statute of TUaſt is, Quod vicecomes accedat ad locum vaſtatum , pet 
he ought to enter into the Land : Bo the Wait of accedas ad Curiam, & in 
plena Curia recordari facias, &c. Another Erception was , becauſe he decla- 
red, That he returned with gods tothe value, and doth notſay, whoſe 
gods they were; but the Exception was not allowed, fo2 theſe wo2ns (- 
cundum uſum mercatorum imply that they were the goods of the Defendant, 
1 — — per Curiam, and atterwards Judgment was given fo2 
e Plaintiff. 


Trin. 32 Elix. In the Kings Bench. 
CCCCLXIX. Walgrave and Agurs Caſe. 
8 M illiam Walgrave hought an Ac{on upon the Caſe againſt Agur 


8 u TE 
n theſe woꝛds ſpoken by the Defendant to a ſervant ofthe Plaintiff — 
c is well known, that J am a true ſubjea, but thou ( innuendo the laid v. 
ſervant ) ſerveſt no true ſubject, and thine own conſcience may accuſe C. 


thee thereof. Jt was moved in arreſt of Judgment , That theſe 
wowds are not actionable, fo2 no flanver comes to the Plaintiff there- 
by, to; perhaps the Party ſerved no man, but the Queen, a — 

e 
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Walgrave and —_ 
Caſe. 


— nn noon — 


Savage and 
Cooks Cale. 


Kinſey: Caſe. 


the wos may receive fuch ſenſe, which ig no pꝛegnant p2oof of tnfa- 
mp, they are not actionable , as in the Caſe betwirt Savage and Cook, 
Theſe wows; Chou art not the Queens friend, are not antonable, fo2 
it might be they were ſpoken in refſpen of ſome oꝛdinary misdemea 
nours, as in not payment of Subſidies, 02 the like: Alſo it is not aver, 
red, that the party to whom the woꝛds were ſpoken, was the Plaintitl 
ſervant. Coke, Where a man is touched in the duty of his Office, oz in 
the courſe of lite, an Acton ſieth, although that otherwiſe the woꝛds are 
not actionab le, and here is ſet foꝛth in the Declaration, That the Plain. 
tiff at the time of the ſpeaking of the ſaid woꝛds, was a Juſtice ot Peace. 
and of Suffolk, and Captain ot a Troop of 120 Hoyle to attend 
the Preſervation ot the Queens perſon : So in reſpect of place and 
dignity in theCommonwealth,as 21.8. Che Biſhop of Wincheſter bcught 
um aaiꝭn upon the Statute of Scandal. Magnatum, upon theſe woꝛde, 
— of Wincheſter ſent foꝛ me, and impuloned me, until J made a Ke: 
to J. S. and in reſpec of his Place and Dignity the wozds were 

ven actionable : and 9 Eliz. Dyer, In an action upon the Caſe by the 
Aburgaveney agatnſtW heeler, Lon of Aburgaveney ſent f02 us, and 

— us into the Coal-houſe,and ſome into the Stocks, and me 
a plate in his houſe called Little Eaſe, and the woꝛds were hol- 
acntonable : So in our Caſe,Lewes ſaid, It was the Caſe of one Kir- 

ſcyz one (aid to a Batliff of a F ranchiſe,Thou didit execute falſe dat 
rants,without ſaying, they were falſified by him, adjudged an Action did 
not lie. Wray Chief 4ufttce,Thele woꝛds in themſelves are not actiona. 
ble,fo2 the Plaintiff might be untrue in [mall things, which gave no 
diſcredit , but the quality of the perſon of whom they were ſpoken, 
may add weight to them, as to call one Bankrupt generally, no agi- 


on fit, but to call a Merchant (bis to call o 
"hs Sion tie koꝛ it; if one call the Ar b- ome o 
ry (8, an action will Thou art 


— 


atta co 
S > wo20s were actionable, £02 
Gawdy was ves, 


able 
reſp of the perſon of whom they were 
fi a enough; and t 

un, n ve particu gh; and to touch him in the 


duty ich faithful to his natural — is a 
and Slander. Feaner conceived, that the ds were 


Neat 
not Wray, as — oe bong they are not antonable , 
to2 thepare in geuet al, foꝛ it he be indiaed of Treipals, he is not a god 
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